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' This Study ezaolned the delivery of Eisfflentary aad. . 

Secondary Ed ucatl on Act Title I services to privata^schoois through 
an analysis q£ a matienal survey of Title I prograaa^ an examination 
of the iipleBentatlon of the progras in 50 school districts and by 
the^Bureau of Indian Affairsy anda reviav of the sonitoring efforts 
of 41 state education agencies^ 7he survey analysis Bhotrad that bhose 
served by the prograii received a fraction of the services given to 
pufaiic school students^ The Invastigation of thts 50 districts V 
identified a nuabar of practices that linlted tha quantity of private 
school students includad ^in Title 1 prograssi and the quality^ of 
services they receivad* It also f04ind that the presant approach has 
an impact on the organization of private schools^ especia^lly tha 
centralisation of their adsini^ration, school-teacher relations^ and 
relationships between schools 4nd par&nts* The report reviavs^lhe 
development of the current inta^pratation of the first Anandment, as 
it Involves schools^ and proposes an alternative approach that vould 
avoid the entanglamants of the public trith ^the privata ajcpiriancad in 
the peasant program^ It concedes by raviaving the approach taken to 
provide services in tha Indian tarritories« (Author/MK) 
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TJjis. Study' r'aquiyed tha, ginarous cooperation of a ^large 

* ^ ' - ■ ■ ^ . ^ ' ^ ... ^ifc- 

ntipbfir of paopja at all levals of tha govermnant and in public 

^ ' ■ . ' ■ ' ' V = ' • ^ = • . ■ = 

and private schools mcioss the coimtry. We interyiawad more 



than 3&0 o"f fi'Gials of state education" aganeias ^t pi^lic 
school districts/ and atoinistrators of privata" schools . We 
interviewed mora than 200 adftti'nistratiors ^ of sta%a and local' 
^ schoo'l districts/ principals/ ^nd teachars, an^Mnora thaji 100 
leaflar^s in private aducation/ including sup4rintandants, - 
Title I directors and coordinators /J teachers , a^ parents - 
We . rsce|.vi'd^tha fullest cooperation from virtually all the 



public ;ind^private schobV dis^ contacted^ in^ spite of 

' the substantial amount of time our interviews and data^ requests 
BntALlmd^^^^^^m^^mi-^KBmplm^ we conducted 25 interviews in New York 
Citiy alone /.*^^5^h ^^|^ing at least one hour, .and iDn# a marathon 
nina houirs in thraa sessions,) New York City aside r w6"^st3tad ^ 
thali the obj^ctiv^ of -our- study was to review the the^ Title I. 
of ESEA/ and not to Indhitor the perforinance of individual 

districts'/ and thAt w# therafore guaranttffed anonymity, which 

\ • , =■ ' ^ ' ' \ ■ ' . ' ■ . / . - _ , 

prevents jas from thanking' individually those who gave us id . - 

much 'aid, ■ ■ / ^ ^ ^ 

We do owe particular thanks to Dr, Richard .Eairely ,\Direc- ^ 

-;for/ Divis^n of Education for tha Disadvantaged and Josaph 

Vopelack, Title Nonpublic Services Specialist in tha U,S,. . 

Office o# Education, who met ^ with, us andf aided usf 'in obtaining * 

information^ on tha involvament of the' Of f ice of Education with . 



4 the- provision , of services to private aehool. stuiiants' by the 
LEAS. Assistant Commissioner for Nonpufalic Sarvieas pwight 
Crum g-ave us important a4vice and .infoCTiation' at many p|j 
in the course of this research. 

Richard Duffy of the U.S. Catholic Conference helped /'j 



gain access to many Catholic schooi officials ■concerned \ 
Title I, and J. Alan-Davitt ana^^oseph McEll-igott of the 
tJew .York and California Catholic Conferences,, respectivej 
gave useful advice and criticism.i Jerry Porrath and Pa^tick 
Canan of the Missouri O^tholic Conference atid the Wasiiington 
Diocese, respectively, offered insights into the operatioji^ 
of Title I in their area. 

'■ We are particularly indebted to Betty Wal^r, ;. Chief of 
'Title i services for the Biweau ofr'-.Indian Affairs, and to Dr. J 
J^hn Staley, Chief of Program Services •Branch, Division of 
Education for the Disadvantaged, of the Office of Education., 
and Mr. Lewis McGinnis, special- asaistant -to the Director of 
Indian Education of the Office of Education. Thomas vollman, 
Office of the Solicitor for Indian Af fa i»rs aided us with our 
discussion ©£ the legal .character of tha.BIA's Title I. program. 

br, Paul Hill, diractor of the Compensa^tory Education 
Study Group of tha National tnstitu^ of Education spent many 
hours with -us in planning the research, and critiquing .earl«^ 
reports. Other, members of the -staff, in particular /; Dr. rianald 
Burns and pr, Margo kytilay, gave us valuable. information about 
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oth#t studi#i conducted ^imultanac&usly with ou^f ^ including* 

^ ■ -^'^^ ; ' *• - I ■ ^ :m \ ' '' . - ' 

thm rasuita o£ vthe District SUrvay I an4 o£ th^ 

StataV Administration j«d^ .the 'Laial Anaiysis of .Title I , all of 

whiBti We* ampioyed it various stages, of the design . and analysis 

- ^ •■ -^'^x^-. . . ■ \ ■■ , ^ ^ ■ - f 

of our Bt^*^*. ^ ' — ^ 

This study has^'driwn haavily bh\tj^. i^ork pf^many persons. 
I am particularly indabted to my qol^eiguef ProferBor George 
Anastaplo, th^ author of tha- oonstitutional discussion, in 
Chapters, for his probing questions kbout'tha canciusions * ^ 



we draw fiTOTi our interviews / and for. the high standards of 
scholarship 'he established. My . *esaa5^,h assistants^ James; 
Atchinson and James; Mahotiey^ fav^ long hours to intervifeKing ' 
s^^e and lo^^l./education'" of f ieials , an helped design the field 
research 'quest^QS, aMOci^te, ^^an Boynto^n7^ gave^ ejjtra^ 

iina^ time to^ the project, ariA^ produced the analysis of 
rtle I on thte * Indian "rfes &rvations t ^ ^ / - ^ ■ 



Thirf project drew 



.viiy upon the support and a^toinis* 



^rative skill of ^Robert "L^borri/ . the executlver director of ^ 
the \(;ouncil American Private 'laucation^ and of the Council's- 

■ ' ' / ■ • ' ' ' " ■ : ■ ^ ^ 

^toinistrative assistant Joan Ludke, who ^together spent long v 
hours l.aarnin^ .the intracacies of federal contracting and 
budget nagotiatfcns fo^ the benefit of this raport, 

Oiir pirticular thanks to Margaret Hunt, who provided valu- 
able adiiiorial services and especially Julia vitullo-Martin 
for her professional Advice which has left it mark throughout 



the ari|^lysis, of this^^^ep^rt , 



introduction . ; ^ [ \ - 

Chapter' 1, Political Background 'to Title 1: ^The 
^ . '/ Inerbsion of Priva^. School Studants-and 

1 ^Exclusion of Private Spools ^ , 

Chaptar 2^ Issuas CQnosrning Comparability/ and Bias 
; / * in the" Ad^iinAstration of Titl# I to ^ . 
; Private Sehool Studants 

Chaptar '3_ National Survey Data. Shows Bias 

Disadvarit^ging Private School Studantis 

■ ■ , \ ' ■ - ■ '^'r' • 

Chaptar^. C Key Points in ; Procedures for Includirig 
Private School Students 



Chapter ,3/ Local, and State Education Agency Priorities / 

Chapter ^6 Titl^ I ^Prograins and Constitutional 
. Adjudicatibn (^astaplo) 

Chapter 7 Conclusions ^ 

Appendipc A Constitutional Considerations' of an 

1 * *Alterriptive to the Title I approach 

- ^ Title I Fionds^ Church-'Sponsored Schools ahd 
' ■ the First Ameridmenti from Child-'benefit to 

^ .\ Conmunity Bpnefit? (Anastaplo) 

Appendix B Title I Services to Native, Miarican Children 
. . ■ . in Private Schools (Boynton) , 
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■DELIVERY OF TITLE I SERVICES TO 

' J- 

CHILDREN ATTENDIIIG NOM-PUBLIC SCHOOLS 



p^aper prapa-rek under this— centrait witji the Mationa^^ 
lni;Eitute* of Education im ona of a sarias of reports on the 
opai'ation of Tdtla I*. Tha purpose of th^a report^ is to iden 

tify araas of diffioulty^ and propd^^artarnativa means of 

^ . . ■ . ^ . * . * 

.implemantirl^ -this program,^ . 

firTitle^ I of. the EXaflientary and Sagortdary Education Act^ 



j9 .1565 ^ as aman 



dad in 1974 (also known a^ the' Compensatory 




• Ei^fcation Act)^ is broadly fo,rmulated- to provide remedial^. 
4q|uc.ational services to ahildran whosa education is hin-? 
4^ad by their anviromnents . Public school districts, at 
their discration/ rfay ask to be considered "local education 
agencies'* (LEAs) to administer Title I to all eligible 
childr^ within their jurisdictions. ^ * ■ ' 

/ ■■■■ ' ' ■■ ^ ■ / . ■ ■ . ■ ' ^ ^ ' 

/All children maating standards (relative to the local 

community)^ for rasidanca in low^income 'areas and low rates 

^ ■/ / I . ' ^ • \ ^ ^ 

of • scholastic progress are eligible for the a^'ograni/' Eli-- 

giile childran may attend public or private schools or. 

various ty^as of juvenile institutions. Their eligibility^ 
/is not a functiori oa the type of iris'^tution they .attend, 
'Allocations are madd ^ states and qualifying sub-units by , 
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a fermula which conSidass aacA ''area ' s lowincoma ^school^age 

. . \ . ■ . , ^ • — 

populations waighta* by the count of qhildxan rmfimLving 
^supplemaiftal aid. All children raiiding in an area are 
'counted for purposes of estabiishing the allotment . The 
allotment is not determined by the public- schopl registry 
or even by the refister of all schools in the area. • It , 
includes non-public school students and children not at- 
tending iohool. * . ' ■ ( , y 

' The chiid-benef it approach is fundamerital to Title I . . 
The *aw designates LlAs to deliver diagnostic'. anfl remedial 
^educational services (to corr-efft ch±ldre)i-is educational 
problems defined by the act)* to children ISefined by the act 
as eligible. rn most cases , public school dt^stricts iScoml* 
the LEAS under tiie.act, but ihm \Tj^m I as^sistanae is. in no 
fflrm ^mhmral mid to m school district. • Districts must-- ^ 
apply for the funds available ^o^-thelr area by writing a 

specific proposal to provide indentified services to iden- 

j"^ ■ ■ '.' • ' 

tified pupils. The contract must be approved by the state 

education agency' (SEA) as meeting the federal purposes under 

\the act. State and federal auditors then hold the district 

ieco^table for fulfilling the. contract . Districts may not 

accept/Title I money and spend it on students or services 

not incliided' in their contract, and they may not reduce 

' ■ ■ ^ , • y A ■ 

.■Iheir own educational efforts for, the students participating 



-■^0 ■ ■. 



-Hi- 



in the fadaral_ program* ^ \ ' ^ , - ^ 

In sum,, students are antit'le4,to receive^eduGational 
servtees by' Title 1^ and th# act provides funds for the 
purchase of the seryiqes. The services are usually— but 
not nedessarily--p^irohased. from local public school dis- 
tricts. But the act specifically^includes non*p\iblic 
■ * / . ' . ■ ■ ■ . ■ , • 

school \children eveyy step of the way> They are counted 

. _ ■ ^ ' ' ' ' . ■ ■ . ^ , ; ^ p 

t . ■ ^ ■ _ i? " - * 

|.n determining ^the proportion of . low^income ^children living 
in tha area and therefore in d^terfiiniag Title I allocation 
to each area* Unde^ ihrn act, childrmn are Bntitled to reamiv.& 



^ TitlB X funds irrmBpmbt±Vm /of fihm Mchool &ymtmm they comB. 

' \/^^^ ^ ^ - - _- 

' from^ Attendance at ^ any'" fprm, of non-public ^school should 
not hijLS a student • s chances ^f receiving the Title I J 
services to j^hich^he is antitlei*' - 



An accurate^ statement of the law would be i Man-^paJblic. 
Mahool Mtudents should haVe the Mame oppor-tUnity to receive^ 
2*i cle I hervia&B] thmy wauldenjoy if they we^Te-^ Attending 
©u-bi i-e ^'sehaoi s - And thm intensity knd quality of the* sar% 
'i/l^es they rmqeive Should Bk mquivmlentlyj propartionate to 
the it ne'eds. . /■ / 

Because Titie I does not hava sufficient funds ^to 
* ser^/ice all eligible students the program has gi^en discrfe-- 
,,tion^ to 'local, eduaation. awthorities to select eligible 
. children who will_ actually receive ' Title I ^ services. The 




ERIC 



disproportion in sarvices dalivarad to public and private 
sdhool studahts does not necssiarily ^ rasult f^om ptiblic 
sohool of f ieials •^^biasing tha prograin ^against private sc^^ 
students* Bacausa eligiMlity and waoimt of servicas a^ 
studar^t gats ara based on the studant-'s n#^d, private school 
children may be given fewer afld lower-quarity services ; ^ 
because th^ need less. One can only discovier if there is 
bias in the distributipn o£ services by firs.t identifying ' ^ 
the laval of yservices given ^private and public school stu- 

■ ... • ^ \ , " : - ' , - . ' r # ^ ^ ^ ■ ' ' 

dents and tnen examining how iocal education agency (LIA) - 
officials saaect public and private school students, for Title 
I servica^^ ijow thay assess the students ■ ,raspa.ctive"naeds , 
and how they ^sign and deliver educational programs to meet 
those needs- This study eKainined the nati^J^al survey data 
describing' th# extent of private school students- inclusion 
in Title and then exajnined the manner of implementing the 



program in detail \ili 50 districts, and the i^onitoring activi- 
,tkas .of 41 state education agencies\^SEAs) charged by the . ■ 
federal government with oyerseeing^the , inclusioi^ of private 
schbor students in the program'oa an equitable basis,. 

While larger cities have a better record than small 
qities and r^ral areas, this study found practices which - 
either unfairly T^eliminated private school students from the 
program or provided them with services or substantially 




■.'\- . ■ ■ ■ - ■ . ' ' . ■ 

inferior Quality, or both , in over half |he .large cities 
yed. The unfair practices included^ 

1. " -Inflating — and refuaing, to correct — the estimates 

' • \ ' . ■ - , . . *• ■ 

of public school children eligible for the program. 

■ / , • . r ' ' ' . . ■ 

Some systems overestimated the. public school' eligibles 

by 301 l/j^hout adjusting at the , tim©^ services were 
delivered. ' ** 

2. Proyiding .poor supervisory and management-services 
fqr the non-public pbrtion- of ■rihe program. One system* r 
did not begin its ndh-pubMc school prograLra until 
January of the school year^ - ' 

3. .Applying additional Criteria to thi eligibility . 
raqiiiraments of t^a nan-public school system.- For ; 
iijiternal budgeting purppses , one system dounted as 
eligible only private, sdhaol students on welfare.., . 
4 i , ^Assigriing^ less experienced ^teachers'. ' Most systems ' . 
assign their least experienced teachers, to .non-public ■ 
school students,, and' they . frequently assign teachers * 

lo work only part time. ■ , 

5|, Refusing to provide comparable s'ervices. Several 

Stems providad public school .participants with exten- 
s4ve diagnostic and prescriptive services in reading. and 

■I • > 

and bilingual sarvices, but provided onlf educational, 
r^afee rials and teacher aidfes to serve private school ^^ . 
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student; -needs , 



" ' In the ttidst savers cases >' systeins would require .private 

. sehiDol students to^^travel to publxc school or neutral sites ^ 

' * • • * ' - ^ " ■ • / ' ~ ' . . 1^ 

• ' ' " - ^ - %' ^ - ^ ^ ■ - '-''i ■ *^ ■ _ . • 

but would refii^a ■ to provide trahsf ortatioh sftrvides^ expoiing. 

the dhiidren t©^ danget i'h iriner^city^areas^'^^nd effectively 

' - rafusin^ them services in rural areas. : # 

\ Few systems mdtually identified ^eligihle non^public . ; .-r 

' ' . ' school ^ children by survey and tasting. Evan thosa which did 

' • i ' r ■ , ■ ' ^ ^ ' . ^' ■ ■■ 

freqijLently applied differailt standards "to public and private' 
school, students. . One city tested public school students ^.j^t 
the and of the second grade (grada 2\'8) ; and counted them 
eligibla if they scored at grada 2,9 i(i^*a/, If they- soorad^ 
Mbov^. average for thair system) , but countad privata school 
^ students as- aligibia only if they scorad^ at grade 2 , 5 , - 

Frequently^ espacially in rural^areas'^ and on Indian reserva- 
" ' tions ^ oubUic sys.tams simply ignored private school , student 
- ^ ' naads * . ^ ' . ' . , ■ * . , ■ > / 

Federai courts have taken up the issue of on-sita 
delivery of Title I services^ and thjir decision could sub^ 
stdntially altar the /degree of bias ^axperisncad by private /.-j- 
school studanfcs in the program.^ The preliminafcV . re&ults 
, V - find off-site services to be deliveted ' to;? snraller portions 
«. " • -of^the eligible non-outlic students., and to be , of ■ poorer 

aca€emjc quality. ' ' . ^ l_,_„^-_---— --c-'"'- 

, ■ ; , "'"""'^'''''''^"^"I... ^.Jl '"^ 
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^ We have presented throu'ghotit tiiis disoussion several 
s\rggastiQns for improvement of %he program in its delivery ^ 
of services to private school stjidents , V Thesa sug^ge'stions 
must ba oognizant both of the apolitical origins of the 

ESEA, Title I program/ and of the position of the Supreme 

? ■ ' -. , . ' . , -. 

Court on aid to private schools, which has shaped and con- 

tirfues to/'shape the program. Accordingly, we begin (Chapter 1) 

with a discussion of the political context of Title I as ,i€ 

affects* private schools, and conclude (Chapter g) witK a 

discjission of the constitutional basis for the chili-benefit 

approach pmbodied in Title I, as it may have evolved in several 

redfent court, d&c-is'ions concerninf federal aid to education. 

The constitutional examihtftion, by Professor George Anastaplo,^ 

propose! altarnativa constitutional f ormulationi;that meet 

the objec€ivas of the present program. 

In between we examine in detail national survey data ; 

indicating problems^ with the present approach # and administra-' 

tive details of implementation xtf " a large number ■ of districts 

which allow us to define the key administrative trouble spots, 

as wall as examine the program for troublesome (or beneficial) 

■ ■ ' ^ ' . ■ 

affects on the school systems themselves 

' / . ■ . .. 

This study of the delivery of Title I services to private 
school students is the product of extensive written consulta- 
tion with 130 private school officials (50 of them super-- 
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intendants) whose Qpsrational concerns include Title I 
programs^ field interviews of over l75 public school officials, 
(super intendants and Title I administrative of ficialsi , 
principals. Title 1 teachers and supervisors, federal .program 
^coordinators, school principals, and parents of children 
^enrolled in the Title J program and with over 50 SEA and BIA 
officials who supervise the. implementation of Title I services 
to private school students/ These field interviews were 
open-ended consultations following a standard protocol 
designed to explore in detail (1) the criteria for selecting 
private school students for Title I services and for estab- 
lishing: the kind and ^amoiint of services received; (2) the 
planning of the program, and the procedures for and quality 
of its execution in relation to ^the program delivered to the 
public school studerits enrolled^ in Title I; and;(3) the 
^impact— beneficial or adverse— on the private school itself. 

The field studies were used to develop the primary 
statement of the operation of the Title I progrMi with respect 
to the inclusion of private school students. The studies^ 
present a reasonable description of the basic elements of the 
administration of Title I services to private school students. 
They highlight the points in the delivery of services where 
biases can enter the procedures and criteria and either in- ^ 
crease or decrease the chances of a private school^ student's 



aff active' participatiQn over the chances he or she would 
have had as a public school student. Detailed analysis of 
the local administration of Title I services is presented in 
Chapter 3, ^ ' ^ , . ' / . ' ' ' ^ 

As assessment of the overall extent of the problem was 
not possible withXthe information fegularly collected by the 
Office of Education in the course of its monitoring of Title I 
iinpleinentation. This .is itself an important piece of infortna- 
tion^ because it means that QE does not systematically enforce 
the requirement that the legislatioii be a child-^benef it pro^ 
gram^ rather than a program of aid to the public schools* In 
the operation of Title 1^ there 'are no advocates of the 
interests/of the children o.ther than;;the schools in which they 
are enrolled- Private schools^ even though they are denied ■ 
any control oveF Title I funds for the purpose of seeing to it 

9 

that the ;^rogram is delivered to their students, are the only 

effective means of protecting the interests of those students. 

■ - ^ 
The Office 5'f ' Education has not established and funded 

a division ^with the resources to review ' the extent to which 

private school students are served. OS does not regularly 

collect the infoCTiation required to detect bias ^ in the 

delivery of services to private school students. It does 

not require specific data to be collected by the state offices 

of education which would permit a review of the adequacy of 



the Estate and BEA af forts to deliver these services* It doas 
have an excellent of fipe which handles charges by private > 

schools that thair students are riot ^adequately served, but it 

/ • ^ . • . ■ ^ 

Mas understaffed that of face and consistently denied itthe 

resources nece|S«^^^^^g£itaaiiita^MiiM*iA* 

Only after 10 years of ' ESEA Title I tunding did OE even 
move to ^ force the delivery of Title I services' in four states 
which have substantially failed (^or outright refused)' to 
include private school students in> the program, Th$ efforts^ 
to enforce the pravision .that private ^school students be 
served have moved slo%^ly forward in the past three years* ;^ 
The poor record of the Office of Education 4pes not reflect 
the abilities -of the section concerned t*ith services to 
private school students/ but the po.litical and. administrative 

aecisions at the^: top of the . HEW education hierarchy, within 

. . ■ ^ . " . ■, ■ --^ .. ^ 

the !past three years there has been some improvement- in the 

efforts of .OE to enforce the requirement that private school 

^Students be included in programs^ whmn complaints that 

studentm.. arm not mqultahly smrvmd ^0aah fmd'mrMl-Office'oS ' ' 

Eduaation officials in wishington. Although its reactive 

involveinent in the problem has improved^ prior to th#. 

Education ^endments of 1978, OE had not improved its active 

efforts ^to mbnitor and evaluate the equitable Inclusion of ' 

private school students in the Title I programs.. 



In its assassment of the Title I prograin. Nil dasigried 
a national (saihpla) survey of public school districts for. i . 
intensive investigation of the implamentation of the 'program. 
Based on 100 school districts, this investigation did produce 
some infor^nation ^bcut the deliveriy of services to private ^ 
school students^ and that informatiQn wa& analyred/^ (see * / 
Chapter 2) ^forr'^this report^^ permitting u^' to obtain an over- - 



view of the problem jEaced by privkte school studenti in the 

- , ■ . _■ ^ / . ^ ■ . ^ / ^ ■■ , ". " 

absence of adequate data .available 'to OE. -"The analysis^ 

^dicatas the iikeiihood that pfivata sahool students are sub-- 

.stantially underserved by the/^Title; I program* The reader 

must be cautioned that tha sample is not a -representative 

sample of private school districts and: so not a represanta- 

tive sample upon which an unbiased estimate of the- problems 

of private school student participation in the program 

nationally can be riiade* But the direction of the bias in the 

sample^ is known i Private schools are concentrated in urban 

^areas of the Northeast and North Central = states and in the 

Midwest, The NIE sample /.reflecting the national' distribution 

.of public . school districts , will give more weight to the 

problems-^of private schools in the South land West in the 

overall projections.. However / a greater proportion of / 

private school students in the South and West are eligible 

for Title I services, so the biases teni^ to cancel each other 



out. In addition, the- NIE survey contains a rapresentative 
sampie of urban, suburban, and rural districts. Private 
s.choO'ls are concentrated in urban and suburbari areas, lo that 
the analysis will^ overstate the importance of the ^experiance 
of private. schools in rural . areas, ^ " , 

- The bias is not so - serious, that the analysis indicating 

,a si^bstantial problem should be ignorad, however, and i^t^ 

■ ■ . ' . ^ ■ . . . • 

principally affects calculations of the degrae to. which 

private schdol students who^^ould be served as participants 

in Title programs are $o served,. A second portion of the 

NIE s.urvey concerrted the degrae^ to^ which private school: 

students counted as participants were^ being served. The 

question dealt only with hour of instructional time , "a 

fair standard to apply, .sirice^ both private and public ^ 

students are sel.ectad for Title I services by the same stan-^ 

d^d of academic achievement and should be expected to require 

approximately the same/ level "of remedial services, with any ' 

variatfohs in level of need being random between the two 

groups of participants* However, survey found (1) that 

private school students received only 18% of the Instructional 

time given to public school ^students; and (2) that. Title I 

class si^es in the private schools were two and one-half to 

three times larger than in the public^ ^ (The private school 

student corisequently received only 30% to 40% of the 



in^vidualized attention the ^ public school child received 

during the one hour a wa.ek of clas-s time alloted him.) 

it 

Furthermore/ the teachers assigned to the private ichool 
students were systematically Jess qualified. k 

- ' . _ " . ■ 

We should emphasize that these very serious indicators 
pi_ difficulties were found in districts reporting "they wfer,e 
serving private school students; The distri^ct#^ who fail 
serve them sat all are n^Dt- inpluded The magnitude of the . 
inequity indicated' by the NIE ^ample* is extraordinarily 
great. The^'^^egyee to which the. problem is overstated by th,e 

weighting of the NIE national 'sample is not likely to. have 

- - . ^^-^ ^ / ^ ■ ^ ^ 

oroduced go serious an indication of difficulties. Such a 

^ : • i ■ . 

significant degree of problems has been discovered with the 
qumlity Qf smrvicms rmamlved by ' the private schools* 'This 
problem stands independent of the problem of inclusion or - 
private school students in the program* Private school 
students may appear to be served ^ but what they receive is 
far from what the public school studentfe"^ receive. 

Given the bias in the NIE sMiple.^. so far as projections 
of private school student proiplem^were concerned,, we 
designed a survey of a sample of public school districts, . 
selected according to an elaborate set of criteria which 
ensured Regional and suburban, rural, urban diversity, and 
sampled states /according to Jthe degree of oversight on Title 
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matters exercised by the SEAs acGOrding to the State Adminis- 
tration ftUdy carried ^ut^, by HIl, -The sample was also strati- 
fied acoording to a^proKiinations of the strength of . the . 
private school community in ^ the locality, including tlia strong 
afeai of th^e Northeast and North Central cities, and the 
weaker communities of rural and Western towns* The^^e%sential ^ 
purpose of, this portion of the field questionnaire was to .0 
discover whether- the inequities reported by the national 
survey data were present hn the sample was selected*' It 
was not possible to "design and field an accurate national . j 
sample of private schools/students. The field survey we 
"conducted was designed to discover whether the national 
trends of the NIB survey did occur in these cities, and to 
reviil— when inequities d^d oc^r — the source of the problems 
in the administration of the progr|ms* The cities in this 
survey inclufeed roughly 35% of the, private school enrollments ^ 

in the countrse^f so that its findings could be ^ used to rein- 

' . ■ ■ ' _ ^ - ^' ' 

force (©r undermine) confidence in the national survey data, 

and to illuminate the causes of inequity of services if we 

found private school students not receiving their due |hare... 

We first approached'-the field survey through the state 

education agencies ^(SEAs) , requesting Jrom the -SEAs idenfi- 

fication of' the kinds of information which would permit us 

y , ^ ^ / ■ ^ . - \ ^ 

to assess the degree' to which private school students were 



served. We^then approached the selabted school districts 
-Uirough extinded telephone intervi (averaging 30 to 60 
minutes) . We ifit'etvijswed school officers^ in 34^ states and 
42 school districts, a total of iSO interviews, in this phas# 
of the study. The reports of these studies simply reinforced 
pur previo^is findings / particularly the specif ic' points 
whetre bias against private school Students entered thp 
atoinistration process* - - ^ 

We did find' in a number of states, tha.t substantial 
legal problems at the state level hindered the ^equitable ^ 
delivery o:^ services to.^ private school students » in a district , 
despite the best ^efforts of the LEA personnels We also ■ 
found that SEA rules- themselves limited the participation 
of private school students, particularly in ^ Calif ornia, and 
that the problem of effective supervision ^f Title I staff 
serving the private school students seemed more severe in 
rural areas* Surprisi^glV, the quality of Title I .services 
«^4llverad to private school students depended po a large 
extant on the interest and abilities of the private sahool 
principal, especially in districts w.ith relatively weak 
offices for non-public student services'* (This study of the 
SEAs is presented in Chapter 5,) ' ^ > . 

Both the law governing the provision of federal funds to 
private schools, and the traditional role of private schools » 



are diffarant on %ha Indian Territorial Lands for the tribes 

»^ ^ ' i ■ 

^ith treaty ralationships to the U, The first federal aid 
to education^ was govermriaht funding of private schools in 
tadian territories, and funding of schools operated in the / 
reservation areas. The governmei^s of several tribes .suppbrt 
soma aspects of private schools, and today soma federal monay 
continues to support private sghools on Indian lands , Further- 
more, the public school systems charged with responsibility 
for the education of .^toeriaan Indian children are handicapped 
by lack of tax base, and in some locations by disinolihation 
or by the extraordinari5,,,,aditiinistrative task of finding teachers 
willing to live and teach dri remote reservation S'itai,. In ^ 
soma locations, public school principals of target schools 
programmed to received Title I services declined. the services^ 
for their' ^schools . (The reason offered was that the' services 

would cause too great, an administrative burden.)^ . ^ 

' ■ -■ ^ ■■ ■ ^ - 

We carried out a special .study of private school ■students ^ 

■ ^^ ' ■ . ^ ^ ' 

on the "Indian reserval^ons gto see t^m special way in which 



they wer^ jerved by Title I programs. The study was compli- ' 
Gated by. the fact that the Bureau of Indian Affairs operates 
s^bhools on \4he reservation which are considered - private schools 
i.e,, not coiiited. as part of the public school system, and 
which receive .Title I funds as a transfer of funds between OE . 
and BIA. Private, school stu^nts. do not recei-ve Title I 
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servic^s^ from BIA schools> ^ince the distribution of federal 
funds to these schools appears to be based on piA enrollments \ 
t'or Indian student population) and not on student ^populatidn ^ 
^resident in the geographi^c bouTids of the school district ^ as 
is the case with public systems. In 6th€^ words / ^he public ' 
^ctiool systems ar# allocated federal funds on the basis^ of ^ 

the tntire low-^income population of their geographic area; 

.... .. , " ■ ^ _ _ " " ' " 

they tiierefore receive funds designated to provide services 

to private,^ schpol students. But the BIA schools receive no 

extia: : f wnds f ^ students enrolled \i^ non-BIA |chools , ; .(Th^ / ^ 

.study 'of the ^ivate. schools on Indian reservatioris'; is ' 

presented ^in CHaptet 6, ) ' . ' - 



'I 



ERIC 



^3 



' ' . CHapter,^ 1. _ ■ • ... , * . . 

. POLITICAL BACKGROUND 

THE INCLUSION OP PRIVATE. SGHDOL STUDENTS IN ESEAr TITLE^I 
' ' ' ' ' ' • 

Title I of the Elamentary and- Secondary- Education 

ko^ of yJ^^gSS , was one of the finest examples of the trt^ of 

legislative compromise ever to pass; Congress * The 

law touched the most passioftately felt areas-in American 

publia life and won support from seemingly implacable 

foes /which says a gr^at deal abou't what we should expect 

from it. ,It is^mahy^things to-many- (SMtrar ,/ 

an'd satisfies them all to a degree* ' 

Donald Prioa identified the two major faQtors deter- 

m'ining the politics of ^federal "aid to education as race '.and 

rel/igjon. Bg i\^entwined with rac^^ and surviving it as pn issue, 

watf the concern over federalism^ and local control of education. 

The concern for local con trol has strongly influenced all 

aspects of the law, especially the^/ way in which the law affects 

r ' ■ / ' . - , ■_, . ..... ^ • 

'non-public ^schools* .* . ^ ■ : . . ■ 

' ^ ^ ,;We"^ are, examining the way Title I serves children.^. ■ 
attending non-public schools' --^^^b.di; which are reli- 
gious ^'schoals . \ ■ , ^ ' 

* The question of serving private school students affected 

^the interests of sever ad; /groups who were forceful participants 
in'the political' Struggle to ^nact^'Title 1 To under stand ^ the 
character of the act, it is useful to re.view what its most 
powerful supporters expected of it, and -f iared or wished to 



' *Donald K* Price, "Race, Religion, arid the ;flu£es ' 
Commi'ttee" in Allan Westing ed* The Use or^'Power (Mew York 
Harcourt,;. Brace and. World, 19$2) . ' ■ 



,■■ / ' ' ■ 'M ■ . ' -. 

gain by including private school children. *'Th€y. were: 

■ > ' ' 

Labor unions, who saw the tntry of .^the ^fadaral 
government as/an c^pportunity to Increase the 
numbers of jobs and job benefits, espepially in 
" .\ the teaching prof ession , which wps then approaching a 
period ;df decline, . ' - = 

Professional administrators of school Systems, 
' who saw the federal entry as a mtafis of. increasing 

■ ' resources for their SQhobls without having to 
■ '.^^ force local governments to choose between schools 
and other nieeds, g 

4^*. , , ^ , Non-public j^chool^ author itiei who believed the 

federal government could relieve some, of the -burde^n^^ 
' ' of= the^ support of the non-public schools (their ^ 
. 7 .; objectives were esseritial^y"\the same as local public: 
school "administrators p ^ut , ijpplied to the ;prlvate 
\sector ) . ^ ' f ■ 

Advocates of minority groups ,^ who looked upon 
^schools as the most important ^df all; governrften- 
tal activities for advancing their interests (and 
education /has had a particularly close connection to : 
the civ-il rights tnov^eraent slace the 1*950 ' S" =,becvause 
^ education, was the arenas iniWHtch civil rights 'sup- 

porters obtained their greite.st political successes). 



Big-cl'ty mayors and political leaders fror 
most populous ^'states , ' who . sought relief \from 
rising cost of education; 



i 



' Education reformers, who sougilt to up-grade the 

Tnlrilmum standards' for local schools, and to introduce 
new approaches for solving educational^ problems to 
schools throughout the country. . 

To summarize, the principal objectives; of Title I^s 

various supporters were revenue for local purposes 

(private and publlc) ^wlthout polit ical cost ^to local govern'^ 

v: , ■ « ^ - . _ ^ '\ ^ . . ' 

ments/and private bodle^p,>the advanctment of minority inter- 



ests, and educational innovation. 



' But' f ven in these broad goals ^^tradldfelons mark the 
law, - The untoris were activt in the public sector , not the ■ v '/ 

' ■y ■ ' ' ■ ^k:-^ ' " ' ' 

privat.e;. for the jobs to satisfy them the jobs must be 
.placed in, the public sector* Public education aut-hofitles : 
typically knew rittle of priyate schools , and spoke- bf them ■ 
as preservers of class and racial privilege j :prdpagators _pf 
unenlightened superstition., and as public rachopls ' sole ' ^ ' 
competitors* Public funds , their leaders argued , belonged 
to public schools p And a dollar for. reeducation aid to, 
private, ,schoo-Is- was^a dollar out of the pocket of tht public 
schools". So on-Tthis matter , public school adminis^^trator s 
and the labor ; organization were in funda^nental agreement . ^ 
. ; Private schools were not a ;<will;-organized politi- 

cal force. At the time, no .organization existed, which could 
speak for the interests o^ all private' -schools , Each of, the ^ 
several major organizations spoke, only for its member ;sc-hools 
and without^ eff ectlvt^;po"licy--m;aking authority, Even the Catho- 
lic schqbl systems could only most generously be described as 
federption within each diocese, and there existed virtually no 
inter-diocese organization or agreement. And the Cathplics were 
models of centralization compared to the Lutheran Hebrew 
systems, anti these tightiy organized w^n, compared to Seventh^ 
Day Adventist schools^, or the independent-^schqols , Bjjtval though 
not organizfdi the privated . schools as: a whole' had strength, 
They enrolled 14 S of the country ' s ^student p^ppulat ion and t^h^iT; 

biggest.jShrollmentS' a^dV'cbnieq'uent4^;y their' political ■.■ '] 

K . „ ' ■ ' ..""^ . ■ . , : / ^, ■ , 



stl"ength--i>er,e concentrated arepis of tl^e East aTid 

.^idwtst;'-^-. yi. / .... , ■ J 

= ^ Tht Romafn Cathplloi took the lead in the private 
scho&l; rseetor^ as noted they were the best organiitd and 
^he aid-to-private school de^te ooincided with the 
period of -rise of Irish Catholics to the highest . reaches 
of polltieal po^jer in natibnal politics, % It may have 
been only coincidental that the Irish were the chief / 
prelates of the Catholic Church and that the cities or 
Sees which were most powerful within the church were also 
influential political centers, but in any^ case the 
Catholics made their first concerted effort/ to ^ defend and 
adfyanoe tfmir interests in the national legislature on 
the school ai^d issue^ and they were an effective force, : 
The Catholics argued that parents who sent thiir children 
to private school^ were paying twice for education at the 
local level I and they would not permit the same pattern 
to be established at the federal; funds would .support 
both public and private school! or neither. 

But an even more divisive conflict existed in the 
area of federalismp It is ironic that education carries' 



with it _a reputation for being above*^0^olitics , sincft ^It 
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is second only to defense in terms of the size o_r its 
enterprise in the list of government services- It spends ' 
mpre public funds^ has more em^IdyleSj and dire|tly contacts 
more people for a greattr.^.portion of their lives^than any 

: ' ■ : ■ . ' 



"othtr Intarnal government aetivity. Local Gontrda ig an 
tl^aent af.^he d^tnl of pubiie ichoQl idaology ,/:F^r: 
daeadts. Southern, Itgislators wart abla^tto manipMlate the 
ftar ovep loss of loeal oontrol In education to kill federal 
aid-tb-eduQation bills (by supporting mandatory Intagratlpn 
amendments to eduoation aid: proposals and thereby forcing 
pfo-afd forees to split over the issue of local .cpntrol) . Local 
education officials and to a lesser extent , local political 
officials did not want' federal direction of their local school 
systems and' were willing to give up federal Aid to preserve 
their local influence* \ But opposing .them were the tducation 
reformers and the civil rights ad vacates , who wanted the federal 
government to make substantial changes in local systems by 
use of its funds* 

The racial issue was settled prior to the adoption ^ 
of Title I by the Civil Rights Act of 196«, Title VII^ 
which prohibited the expenditure of federal funds in 
segregated institutions* The amendment so of ten sugges-^ 
ted by the old Southern guard in their strategy' to wreck 
the support for federal aid was no longer necessary. The 
"religious issu;e" was altered by the Supreme Courts which 
made it clear 4n several decisions that its view of the 
First Amendment prohibited public funds^ being directly 
given to religious schools. The court decision had the 
ef feet . of forcing Ca^tholics and other non-public aid 

' . -5- 

Or 



suppertjra to rediftqulsh their tfope ^hat somiliupport 
mtghy bt five tha±F*toho©li, and to 'fall bacjfC on m dtfanff 
sive'^^oiitlon thatf at tha laaat, Qhiidran tittandlrig \ 
private sahooli would mot be penalized by having to give 
up eduoatioQal benefi'ta from th^; federal aid they would - 
have rteeived if they attended public schools. It may 
even have beeni in the early stiiges of legislative consider- 
ationt that child-benefit proponents in the non^-p^ubl^id # 
schools believed the approach would permit their schools 
soma rilief of the increasing costs of educatiorU 

, The child benefit aproach also' fit wjth a key 
objective of the civil rights advoQa|cy groups and the 
educational reformers • It substantially advanced their* 
goals of individualization of e'duqatibn, combined with a 
compensatory (redefined" to mean prescriptive) approach , 

The impaat of the child benefit approach has beeip/ 
largely unappreciated* Title I has worked "imposslble^t^| 
changes on the local school system* It has produce'd mora' 
changers -in American local education in a shorter period .of 
time than the ^ost optimistic egalitarian reformer would 
have dared .suggest practicali Its most impressive 
accomplishment, from a political parspeative, is that it 
has forced local school districts to,#redistribute their 
resources to their students in poorer neighbor hoods* No ■ 
Title I^achool may be spending less tax levy funds per pupil 
than any non-Title I s^choolt. The regulation required 



4i0riGts to rtm^€ rtipureti from sohoola reoeiving above' 
average p#r pupil alloaatiQns, or to plaoe naw rtsources r 
iiito poortr iohools untll-^^ l#vtls had feaen 

r#aeh€d.. - / . - . \ 

In th# local polities of tdu^ation, it is vir* ; ' 
tcually axiomatle that strongtr neighborhoods (or;- toonomio \ 
dlassts or .groups) rtQeiva disproportionate rtsourees for 
their SGhopls. T©^ equalize a funding by redistribution 
required that the groups most influential in and most 
aetiviiy suppoS'tive of the seho^ systems would seek to 
disadvantagt , relatively speaking , their own sohools in 
fay^r 6f^ the schools of; those who. had not bsen abie to make 
so eff^ective an, appeal for support, and that the powerful 
groups would take, the action ^ voluntar ily f while ret¥iMhg~ ; 
their power. There is no ihstance that the approach had^ 
ever been adopted= in any school system in all the literature 
of the politics of education • But it has been accomplisht'Q , 
or is beini accomplished, in virtually every American school 
systtm only ten years after *the irftroduction of Titli I. 
Aad_i c^c pm pi is he d without any pol/it^cal turmoil, without 
public resistance* 

The-cftSnge stems from Title I 's adoption" of the 
"Child Benefit" approach, which must ^ eontrasted to the 
approaches^ previously a^dvanced, the institutionf 1 aid 
approach** An institutional aid approa^ch would have 

' :Note-r The. conventional ^ distinction, bet^^een gentr 
categorical aid taps^ different dimension. Categorical aid could 
^have aided pn^gQing school programs, such" as reading. Catagor* 
ical aid could have become, simfly a specialized type *of -gerie 
institutional aid ♦ " z ^^.;':- 



granttd relitively unrestricted funds for opafating expenses 
to s6hQbl systarts .^ And It could ha^e been eonsldartd 
sisply a **tax relief" effort by the fedaral g 
Jut the %hlld' baoaf it approach held, In assenea, that 
the newr federal funds belonged not to schools But to the 
childrfh themselves;. The children wera ltdentlfied Cby^bfo^d/ 
'critaria) by the federal goverh^ant a^^^h^^^g^^^^^^^hoo^' " 




funds ware to be used solely to pro^Vida extra 

services/ above and bey^r^d tha Ideal effort , for those 

Children J and riot to relieva systems . of any portion of their 

educational* obligations, Systfrts were not td >pply these 

funds to serve any other children than thos^e fitting the 

federal . criiueriaf this meant that systems could not 

spand less than their tax levy funds on children raeeiying 

Title I aid than on children not rec'alving aid. Systeims^had 

to first equalize their aid before spending Title I fiinds, 

under penalty of having to reimburse the federals government 

for money ^mtsspant (by substituting for local affort) in 

; " ■ . ■ ■ ^ 

subsaquint years.. In brief i to avpld aidi^g^pri^v ate^s^^ 

t^^j^roaeh avoided aiding any schools^^]^ th^ij\^noc||al 

efforts.. The approach forced the equalization of the/ 

distribution of resources through. out each participating 

'system . , '/ ' ' ' ^ ' X 

:yth'is ipproaW^^ fit well with th# demands of both 
%he unions and the public school administrators, sin4e It.. 



mamnt m muah gnemter inoreasif in the numbar 'of aduoatlon 
^©sitioi^ than eouid othti*w^l^^^ and it 

9M^ant that aj^l those position^ would oqguI^ within the. 

^"pu^iic stotor. Even ^0 serve the needs of = non-^publio ^ \ 

'. ^ ' ' ■ • J ^ ' " ' ' ^ ' ■ ' ' - 

school ehildreni publio school te^ohers would be^hirfd* ^ 
For the first time, loeal sohool distriota would raoeive 
^aid based, on the total number of children residing within 
thtir botiLn^ds tor some portion of tiie total p'opulatlon) . 
and' inot iimply on the number enrolling in the public 
schools* Private schools would not," by their presences ^ 
be denying public schools a greatar/portion of, funds — 
thercase in per pupil state aid. So the big urban 
centers of the North, East and Midwest, which hai^e 
251 up 40$ of their children in non'^public schools, would^ 
not be penalized. The child benefit-theory provided a means 
that could unite ^both private and public school supporters 
of aid|^ unions and loeal^ education laadars as well as 
reformers and civil Vights advocates. 

Because s under the child benefit approach, only 
children in the most Impoverished areas would be eligible^ 
and then only thos^e with the greatest need^-conven'- ^ 
tlonally, defined as "farthest behiiid in scholastic 
aihievement '^--^ most advocates of the aid's going only to 
public school must have been reassured* They would no^t 
have been likely to suppose that many such children could 
be enrolled in private schools. But more are than is 



commonly reeogniitd. In th^-^st, Blacks eni*oll a gfeat«r 
pVrcentage* of their sehWl-&Wd populatioft In non-publle ' 
Softools thiin d4 whites, ¥nd the proport'ion of minori-ty chil- 
dfthi (Span^^ Amcrioan; rndian, Orlfntal, Polyntsian ,^ Black , 
eta.*') in privatt lohools is higher than the proportion of 
whltlis* In fact, in some of the* aountles included in our 
survey which have large proportions of American Indian stu- 
dents; in abadlute numberi, more mlnt^rity children were enroll' 
ed in private schools than -in public schools-, ^ 

The federalism question ensured that tfre child benefit 
theory would be followed* With edtacation reformers and civil / 
rights. advocates pushing a strong federal effort, were not 

locml education leaders concerned that they would-begin to lose 

__ » 

control over their schools? The reformers wanted federal 
aid specfically /to advance changes in the^ schools, and thii 

* 

would imply some" change ^n local control^rThe ingenious ^Title I 
law was able to sidestep the issue. Local populations were not 
unanimously behind local control. Those who were most in-f'^uen* 
tial within the local schools were, of course, gerierally most ^ 
supportive of what they were doing, and opposed to "dutside" 
intervention* They, had the n^st to_lose. But, generally 
speakings, the poorer sections.^of local school systems were 
shortchanged in the distribution of educational resources : 
c 
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We would certainly anticipate the Importanoe of the 
concern since it, had been a factor helping defeat aid to 
education for over 80 years, 

' . * -10- , ' 



ind in the atttntion to thtif peculiar, probltma the system^ 
gav^, andveentBlhly in tfet resujti the sehools^ obtained in 
e^uoating their eti^idreh. These dissatisfied local groups 
were not strong supporteri of local control, because those 
who controlled the local school systems were not meeting ^ - ■ „ 
their needs. The leaders of^the schools were, Ignorini the 

needs 'of the poor for a nurtbe> of reasons , among which 

f . ' ^ , .... " i 

inertia was very important . But to hel0 the poor meant ; 
playing Robin Hoed -•^ diverting old resources from wealthier 
schools to poor schools , The politically strongest education 
support groups in any community tend to have as' members those 
who directly b^e^it from the better schools, and to Iwatch 
carefully the - dlstributlpn of new resources and resist anir- cuts 
in r^BQih^p^B allocated to their member ^schools The poorer 
groups began to cause difficulties for local' education leaders 
rtot easily resolved: Title I in its q^hild benefit aRproa,ch 

solyved the prpblem neatly^ The aid was to be ^given only to the 

V. 'r " ^ ; ' 

Students residing :Wi thin the most impoverished areas of the 
system. It would satisfy the demands of the poor without 
costing the wealthier neighborhoods anything. By satisfying the 
poori who would otherwise have had to be helped out^ of the 
total local . education pot , Title I actually would save money 
for the system and make it easier ( it rwas anticipated) to'help 
even the schools of the wealthy. Further, the aid would not , 
force feder^al policies into the schools of those who were 
politioall^y most In support of local control of education 



giyen- the liWlihood. that tehelr neighbophood schools |»iould be 
in w#althief arMS, bteauit Tltlt I funds would not strve these 
areas. SoVlt was antiaipated , ftdaral funds and federal 
po|.lQy would pose no threat to local control in triose schools 
in which it was most strongly apprrciated and supported/; 
Finally, thr concentration of funds on poverty area children, ^ 
many believed, would neatiy permit private schools to b,e| • 
involved in prineiple» btit eliminated in'practiee . Few b^lle- 
ved there would be a ver'y large proportiorf'"'of po.verty^-ar^a ■ 
chaldron attending private s;chols and so academically deficient 
as to be eligible for TiCle I servioes. "^e myth that,'"p;rlvat.e-- 
schools educated only the wealthy, and; screened out children 
with academic difficulties, was widespread;^ 



■;• ^ , ■ . . Chapter' 2 , . , . , 

' " ■ ■ , , ■ . . ^ I - ■ , r ^, • ■ 

' ON; CCTfaiaBILITO MJD BIAS. IW Tm \^M1NI STRATI ON OF ' ^ 

TITLE a SERVICES TO NON-PUBLIC SCHOOL STUDENTS 

Title I of the llamaiitary and Saeondary Education Act of 

/^65, as ajnandediin li74 is broadly formulatad to provide xe^ ^ ^ 

^^^=madiat^^^#d^ytM^ion^ servieas to ohildran whose edsca'fion ^is hinM : 

-f ^ ■ ^ ^ ' . ./ ^ ■ ^ .- ! " ■ ■ ■ ■ . 

daradf by the environments* Allooations ^re made to ' states and 

^qualifying/ sub-units I local educatio by a fo'^*- 

inula that considars eaoh area's low-inobme sohool^age population r 

5 . r - 

weighted by the oo\mt of children receiving iupplemintal public 
aid*^ Hence/ all children residing in an area are counted for 
purposes o^i-'establishing the allotment* The allotment is not 
determinba'by the. public school r'^ even by the regis* 

ter of, all schoola in . the area. It includes non-public school 

iStMtfkts^ and children not attending schttol. Title I chargss ^ 

" ' " j- - , . \ ' ~ ■■ ' 

LEAs, almost All of them pubii© school district^/ with responsi-*/ 
bility'' for delivering^ remedial eduction services to- all eli- r 
. gibie ' children with theiy jur^isdigtions* All children meeting 



standards (relative to the locaT ibmmunity) for residenpe in/low-- 
inconie areas ; and io^f ratfes'^^^||^^sj^ proftess ar'€ eligibi^, 

for .the -ptogram. E legible' childr«i mifii^ origrivata 
Echools*^ or^^various types of . J^^enile institutions , ' T^eir eligibi 
'litj i^ not a\'f unction, of the t^e of . ins titutipn^ they, attend* 

Because allocated funds, are not sufticieht to serve all .^^^^ 
qualifying stud,ents*^ students are selected from.the pool '"of tHdse, 
.eiigible accotd^ng'' to the -educational needs/whi:ch the program can 
treat. ^The total nuSftiber sel«rted. depends on the LEA! s decision 




about, tha anoimt of funds it wil^-^allpdatp par ktu|[ent. LEA 
authorities^ most of tlytari Ma^loyea public ' " 

sphopl i^tam, also pake detamiria whioh affaot' the 

selection, of partieipatin^ studants . ' ^ At > each pbinty "^local r 
authorities may intantionaily or uniritan^ionally adopt pro*- 
cadfuras ^whioh in trodij.p^^^^^^ a^a in at the opportunity for non 
public school studanta^tp participa€e i prograni 
comparably. ' ' \ 

\In soma respects / charging public school, systems ^with 
.providing remedial education services to non*public schbol 
studants is' '^like charging''General Motors with warpanteeing 
Datsuns,: Do private school children enjoy an equal opportu^ 
nity to |?articipate ^ the program under these arrangemants.? 
Ajid^-do they receive comparable services to those they would, 
have received if they had been attending public ,sahQol? 
To answer these guesti0ns/ we will look :(1) at. the general 
f a^tcfts influencing the public-private relationship i (2) at 
^he administratiyfe^ procedures critical to the delivery of 
Title I tseivices; and (3) at other areas of evaluation, such 
af the ^effect of Title,! programs^ on the ^sc'hool ' s regular*^ 
academic progrwn', \ - ■ ' ■ - ^ 

A. Relationships Between Fublic and -Private Schools : 
What Influences the Way LEAs Involva Non*Public 



. ::c " ^Sthool Children in Title I . ' 

Tha nature' of \tha private school has influenced 
Title i's approach^ /and we^ shquld expect the 'historic local 
patterns of interaction between public and private schools 



v.. , ... 



to continue and charati'te;ri-zie; ^'the way in /which the pubiUfe"" " 

.' . . • ' r ri':;. ' .. . ... ■ 

schools, operaii;fe),to*^'ard i^he private in Title I, .(However,' w 



■ . 

.f*^'.^nDte here|j artitf' will retupn to the point later,, ^that Title I. 
'•fi^^^i'iir&mtly B public school personnel's attitudes toward 

private schools, and private school sfatf's attitudes toward , 
public, acaording to most of the Title I personnel intarviewerf 
in the Qourse of our jtudy. Title I is ohanglng the long esta- 
blished patterns* ^The full development of the ahanges. remains : 
to be seen., ) .^'-.^> ' . ■ ^^.^^v'-v ^ ; ' • ^ 



ic 



Private. Schools Are Usually" Religious . For purpos'es of Title 
./.I,', the most:;im^,ort of private schools is that they 

1 * may,, be' ■religious Institutions. The private sahools'att.ende'd by 
Title .1 'children are alinost always formaliy and often adtively 
church-affiliated-.- This, .fact, has . CQnstrained Tdtie I law- 
/ ■ because of the present Supreine ^Qurt^s interpretation of the 

First Amendment; if things were^ otherwise^ private . sohoois ' 
^could have run their own programs of . remedial servlc.es for 
eligible student's, but the court has prohibited this approach 
out of B of estabishlng, religions. We should expect , 

p' nqns-publtc schools enrolling Title' I eligible •students to be " 

riliiious, because the cost of :!educa"tion is too great for ,lo,wer 
^' Hcome fimiiies'''^o bear'slohe." The cost must be socialized 
across a broader iroup than the parents, and in America, only 
' religions have provtBed ^the rttionale^. to car^ry out tht ^^fjter- ■ 
prise. The religious purposes also, provide motlyation suffl- 
cient . to'enfeourige teachers to. contribute thelKserviQes • 



Un4er sont circumstances, non-religious private schools 

^ . / • ■ ■ , ■ . ■ •■ ■ / / ; . , ; \. ■ 

do enroll some Title I. tariet children J buttthest-are rare., \in-k^ 

/ ■ ■ > ' ' -- ■ ' ■ ■ \ '\ ' r- 

/ether countries some politicil groups, -have provided Motivation 
. .Sufficient *to support independertt .sohools jr^lthoaift'-^v-en "thew^ 
almost always receive state^'ald of >somfe' form. In American 
inner ,ci^y, area,' a^ rBT^ politlcslly-sup^rte sohool can be • , 



found beloTiiini to the Black Panthers Or some similar group 
Some socio-political motivations • do operate to lower the ; 
salaries teachers require in these and in some religious inner' 

■ ■ . ' .'1 ' ■ „ -. ■ . . " « " . ; 

city schools. But', >ith one -exception, political belief has 
not "been a , 4^f ficient bond to permit the^costs of prlv^e 
education to be socialized. 



be dt5i?usse 



. . The -exception is an important .one, , and will be dtSi?ussed 
\. again when .^m .arm examining, the respdnslbillties of public 



f --^ schbol "systams to .private sehool ohildrin. The Southern v,. 

,.,S#gregatiori"^Acay|mie are schoola fcTunded and supported primar- 

\ - ' " ' ^ - ■ . ^ . ^ — 

... ^ :liiy"put of shared politifial faelt*f. Thert:^r^"at leasr 3^75 and 

may be as many as 2,500 setpagatlon academies in the L|,3- No " 
" ■ ./ ■ ' ' - ^ ' . " . ^ . ■ ^ , ■ '- ^^ 

. .acourate aoeountln| exists , but these may enroll as many as.^ 
■ ' ' ' ' . . ' r ■ . 

225,000 students, or; a. little less than.St of^ the entire ■ • 

' ,;:'ftVh'-pu^^ school population* ^ Jab numbers of thfse 

students/wlli: b# titlt' , ''^ , -r . 

In the oase of. both religious sfihools and politically^ L 

, founded schools, we find target area children in the schools 

, , ' becaust^ the cost of 'eduaition is subsidiEtd by a larger , group . * 

I J; !A;hd_ .h'tre ' We a^ assumption that the 

:^:;f'arn i llis, p f mo at ' children living in target areas are themselves 



l&wtj'i-^inoomt and aanhot byv ^Heaiselveiw sup th« oost or t^he 
edu^ition^ o|- ^tktir children. ' -^Thay! would not ba^ found 4.. 
iv^te-iohrOoii^^^bi^h^ afea^-nbLt^^^baidized ^ l*'B 





fi^rQ^mB^ frofli f fihyliig tKti-full oqst of 

> tt^^n^^^^in^^aeon0if y eadeatlon Wv^^l?h^^tiflW^"lFlas, and 
are ^hareTora Titta I ali|i^lt,^ Such .^iroumstahcas , ocouf more 
©f^n at the^h^lgh sohool Ottylel^^f; ^h^re^^^ LEA run only*ont high, 
fl;6hool ,for enttra distrleti or i<i smaller dlstriets with a^ 

faW alfmantary sohools art/an avan distribution of povarty in 

all schools* Than, the aritira LEA is a target area, and every 

■ ' \' 4^ ^ ^ , ^ ■ ' . , : • 

private school child drawn . from the area ^ evan-,if ivf riSm .:quite a 

wealthy family, ig aiigible;. Family Inaoma ^1.8 Titft ; 

Pop a child's aliglbility to Tltla I services. All the" istu^,^^^^^ ^ 

'dents at a prestigious boarding' school located in sUch a 

district are eligible, ^ :^V: 

Under th€ present law, then, of the private schools 

lively' to be enrolling Titii-I eligible children, the only ones 

Constitut/fonTiry qualified to'run their own program are pqlitt- 

cally-f ounded schools, segregation: acadlimles .( a species . 

^ ' ' . . ^ ■ . . ^ . ' ■ ^s. v^'^v'■ ' 

political school ) and wealthy independtnt schools ''^ j 

VHowever, it is worth noting that wt\at. makes a school a. 

religious^rhstjtution has never been precisely de^f-lned by the 

Gouyt -and ^bat- under ^ore precise , d-eflnlt ion ^ some of the 

inner-city schools now ■ Goniidered religldifs institutions tnayvb^e^ 

found .acceptable "LEA*s" for Title I purposes*. Many Inner-city, 



S:.f gregation acadamieB , -^n^ai^the Rights Act, could 

riot legally run a ^segregatftd Tltll- I^^prpgram* 



private schools sponsored by. raligious groups^ do not have as a 
purpose religious i n^Uo^MT^^ffat i or conversion. The reiigious 



purpose they 
toward cohve 



sekve is that of charitable workp and no efforts 
ii^s are made* Quite simply, not all activities 
of religious groups are religious, nor even for the purposes of 
, furthering religion* CReligiously sponsored interracial 
councils union organiEation drives, orphanages, hospitals and' 
*other similar activities 'are examples,) 

Of the religious institutions sponsoring schools- .which 
serve Title I eligible ohildren, only a few are even approxl* 
mately religiously exclusive. Well over 901 of all private 
school students receiving Title 1 services are enrolled in 
Catholic schoolSj and a high proportion of these students we 
estimate ' between 251 and 50$ — are not themselves /Catholic *, 
The balance of the private school participants are enrolled in 
Hebrew and Lutheran schools, and some smaller sect and indepen- 
..dent schools* The Hebrews tend to be more religiously selec- 
tive than any of the others, but even they admit non-religious 
Jews^ (such as the recent Russian Jewish imlmigrants ) without 
question, and do admit some non*Jews. Some o£ the ^schools of 
the smaller sects may be more rigidly selective, but the 
Lutherans, Friends, Eplscopal4ans and others with eligible 
students tend to be even less felectiye than the Catholics. 

Governing Structures of Private Schools * A generalization such 
that "private inner-city schools are not religiously dogmatiCi 
and do not attempt to donvert large numbers of children" is 



dangerous becaust many axGeptiona could be found. Many axcep* 
tlons tQ any ganerllzatiQns about privata sohools (exctpt this 
ona) can ba raad^ly found , because privata schools do not 
follow ru^j^^^^^d this is anqthar important, aspect of private 
sohools with consequencas for Title I. Private schools are not 
themsalvas a s'ystem. They possass no can'tral policy-miking . 
organization. The governing mechanisms, -the policias and the 
practicas of private schools ara important to Title I. They 
ara important to Congre'ss in considering how it should involve 
private schools in tha program. And Important to LEA's saeking 
to admlnistar Title I services to children enrollad in private 
schools/ In our previous discussion of the religious natura of 
private schools anrolling target children^ wa have seen "how 
important these mattars are* School policias and governing 
mechanisms appear to be the basis on which we judge whather^ 
privata schools can properly deliver Title I services themselves 

The fact is there ara about 20 ,500' privata schools. We 
have acceptable information on more than 90% of these about the 
/Ipcus of their policy-making, and we lack information for the 
rest because they are so independent and autonomous that they 
are not even readily identified by educatidn . authorities * 
There is nothing in the entire private sector even remotely i, 
comparable in the degree of its centralization to the normal 
public school system* In the policies that counts-admissions, 
currlcular religious education, staffing, financial (tuitions, 
salary, class size, etc,), and discipline^ and even sue basic 
system-matters such as, .school calendar--there are 20,500 



effectivt :cantars of ;daciai6n^making,\ Without; q|gstron , tht 
mos^-— ctntrally organiztd private schoof*"system is the Roman 
Catholic, and it is 'generally acknowladged that th:is systtm is 

'not centrally .directed from above the dlocesah level* Catho- 
lics 'pro ject an imaie of their posessing a "system," but they 
do not find it strange that the sct^ols in their system should 
develop their own programs , enter intWtheir own ^coptractuar 
arrangements with teachers , /decide their own admissions and 
disciplinary policies, and find their own financing. Virtually 
every central school board office in the Catholic system^ refers 

.to itself as a service center, ^a resource available to the 
schools it they desire assistance. The diocesan hierarchy has 
made s^e "life and death" decisions concerning /local schools, 
but ' theyoccaslon for these decisions has been the requ^S<^of ' 
the.lpcal schools for central 'Support, an unusual request for 
the Catholic system because that system has not traditionally 
financed local schools from the central treasury. Decisions to 
close schools have been decisions "not to begin aid," or to 
fall to continue aid recently begun. But even in this matter 
diocesan power is not simply supreme: a central decision m 
one western diocese to close all double classrooms Irt elemen* 
tary schools (so that each school would have onlyv fir s^t grade , 
etc.) was ignored in almost all schools financially able to , 
/ cbntlnue the extra grades. The schools did what was best for 
them, In their own' light, carrying Q^r^-^fy^^elr own resources. ^ 

recent survey has examined Catholic schools on a number or 
important educational and religious school policies^ and found 
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• ^ ■■ . ' .* ■ 

that even in the same school "systems" the policies follQ,V!»04;. 
differed, from school to schoal* At be^t the , Catholic systeo is 
a lose fedepatlon of schools.' ' 

' ■ I ■ , r. 

But the Catholic system can claim to be in some lose ' 
systam of eomaunieat ion ; no other private system approadtjes the 
level^of Catholic system interne ti-on , ~-~ 

Despite the formal autonomy of private schools, 'every 
individual- , school might choose-'to adopt the same policies 
because the ideological cohesiveness of the group -was so great. 
But rather the ppposite is the case. , Researdb has^^shown that 
the schools even -of Fundamentalist sects often differ widely in 
practice from the positions they say they hold in common with 
' the group , * 

For all practical- purpose , and Title 1 is one,, we must 
consider each private school, no matter that it may be a • 
member of a private "system", comprising a system in itself. 
There is'no single official who- vrepresents the .interests', of .all 
private sohop.ls. -Nor even is there such a person in most 
private "systems." Title I has, encouraged private systems to 
create such a position, because LEA officials desire to deal 
with those in ,the private system with comraeasurite aufchority 
for the simplicity of the administration of their program, .But 
no one in the private system has such authority. At best, the 
newly appointed 'private central Title I offl.eials represent the 
i'nterest of those schools that have shown some interest in the 
program. This is not- to say such private officials are 
negligent; the problem Is structural. In fact a grett ' 



deal ©f'the-time of the private school Title 1 "coordinator" 
apptars to be spent in ecouraging the local ^private schools to 
participate in program fully. But' most private - schools do 

not have even such a central "service" person to represent 
their needs.%- The :autonojmy of the- private schools is *an 'Impor- 
tant characteristic affecting what pubTic school systems do for' 
private school children in Title /I. - ' 

Inner-city schools do not appear to be. regarded ^s a 
means of converting children; as a general rule the schools 
accommodate themselves to the religions of their children. 
Catholic sehopls with oriental student bodies are most often ^ 
Taoist or^ Buddish In character. In American Indian commun- 
ites, the schools reflect the tribal religious traditions^ even: 
though Catholic, or Lutheran* , ^ 

In sum, most private schools enrolling Title I are 
religiousj and the exceptions are not large in number and - 
involve other legal and policy problems of their own such that 
Copgress is not likely to design a program which would directly 
involve them. Under' recent Supremi Court rulings/ Congress can 
only aid children to overcome the obstacles caused by their ^ 
class and ethnioity by giving the funds to some' n6n-relig>^us 
service. Congress has turned first to public school sVs:tems. 
We will discuss the experi^^ence with these in Section beto^. 
If these fail non-public ^choal children , Congress has turned 
to private non*prof it cor^porations which are called into b^ng 
when, the "by-pass" provision of Title I is invoked.. The brief 
experience with by-passed will be discussed in Chapter/oOO, 



The Early History of Public and. Private Sohool CQmpetition > 
Public and private schools have^a history of opposition which 
has its residue in present relations , and are in qompetition 
with one another. When Title. I relies on public schools to 
prdv4de services to non-public school children it ^is asking 
local' iil'^-tricts to bridge the distance and the differences that 
is .felt fey school administr^ators , officials and supporters in 
both sector'^f and we should expect some resistance to the 
request, and\soEne difficulties^ in compliance, especially in the 
early /years of Title 1/ , ^ ^ * 

" Historically, the bitterest political fights have been 
fought between those who arre most influential^ in public schools 
and supporters of private schools* The fight's have been among 
the most ideological in American experience, as is suggested, by 
the very names of the two suitors -*^what in America are called 
pnlvate schools are in E.ngland called public s^chools: what in 
Americi are called public schools are in most advanced European 
and America democracies called state or government schools. 

American public school systems have their origin in 
schools sponsored by community churches for the education 
of the poor. Our current understanding of th# separation 
of community service and educational activit ie^s into religious 
(private) arid' public realms leads us to^ misunderstand the nature 
of the public .schools at that time* Many^ people founding 
American local communities had only their religions and the 
religious persecution they had suffered In common, .The founders 
and leaders of these . ear ly cities tended to comprise a reli- 

■ ■ 



giously' homoganeous groups, and their communfil political life 
ofrten tended to be little more than as aspect of their communil 
religious life. Tensions ar ose when^ outsiders, foreigners who 
were in principal -Welcome to the eqonomically^developing bfeminun- 
itieSt actually moved into town , especially when the newcomers 
among formed themselves reli|iously coherent, communities. Early 
in the life of the communitieSp there were no "public schools" 
per. ae,. but only church schools for those of less wealth and 
tutors for the children of the wealthy. But the distinction 
between public and private s^^hools was academic when all the 
members of the community belonged^ io the same church; citizens 
undertook to I'^sure the education of their children throuh their 
church rather than through their government. From a policy' 
point of vi%w, the approach resulted in a morel egalitarian and 
even redistributive sharing of the costs of education, since 
communities would have raised taxes only upon property, whereas 
church income was. the result of (most commonly) tithing by all 
members of the community* Church income was pegged to a /fixed 
percentage of individual incomes with the wealthy expected to 
^add more and; underwrite more expensive church enterpriseSj 
whereas- public income was derived almost exclusively fi^m 
property taxes,, which then as now missed much jf the real basis 
afl wealth .in the communities. - ' 

The communities faced £ crisis for their schools when 
members of other religions arrived* Because their families 
were not members of the community church , the new chiidren 
would not be admitted to the church-schools .The new families' 



The new famiiies would often Jb© too ^poor and disorganized to " 
form their own ehyroh schools, Wien th^ established dhurch 

schopls opaned their doors to those^ of different religions 

in much the same Tashion that the ^churoh-sehoors located in 
American inner-city neighborhoods are today ^oing*-the 
financ^ of thre school problem.' An increasingly smaller propor- 
tion of the community (the original church * s^ members) paid for 
the education of all the children, and the old community 
leaders finally turned to public funds to support their schools 
^qommunities typically provided the pastor of the leading church 
with /funds , and charged hiA with the responsibility of running 
schools for the poor. The^ were the first public schools/ 
For much the same reasons, those responsible for the administra- 

. r 

tion of modern private school systems have sought public 
support . . ^ 

_ From the beginning, the schools provided, for the children 
of the poor who were not members of the leading church were 
different from the schools operated for the church members. 
Quite simply the chanty schools were designed to meet/only 
limited public objectives, to insure--in most communities--" 

. _ V ■ ? ^ 

that children be able to read' and write, count, and know the 
Bible and respect itj precepts* 

^ite frequently, the poor, did n.ot wish to send their ^ 
•children to church schools* Over time, communities passed lawr 
requiring that children attend schools. Although economic 
c ircumstances ■ of the poor were Important, often the poor 
resisted sendin'g their childran to "public" scliools for poll* 
ticil-religious reasons. Peasant^ Irish Catholics comprised the 



^ crucial wave of immigranta whose problems mostxFtronily shapfd 
the evolution of the public school systems,' The political 
control of the established churQh-school3--the public schools 
"to which the Irish wane pequ'ired to send their children, 
^ were in the hands of Anglican and Presbyterian elders, sects 
closely related to the GhurcS of England. Irish Catholics had 
been forced from Ireland by the famine that had killed many of 
' th,eir people, and .the famine had been caused by the economic , 
reduct^n and exploitation of Catholic Ireland by its English 
conquerors. The English Bible , the King James version of the • 
Bible , became a symbol of the English nationalism and the 
English conquest of Irelmd^ The Irish found that the primary 
purpose of the public schools was to teach their children to 
read and know the ^ King James Bible . \ The Catholic Irish were 
the strongest original ^proponents of the separation of the 
church and state in education ^ the separation of the Protestant 
.churchtfs from the public schools* Eventually the Irish esta- 
blished their own school system, to protect their religious^ 
identity from the Protestant influences of the public system. 

But to a degree^ the protestors were successful and new 
public boards (comprised principally of the members of .the old 
Qhurch, or its replacement ; in the leaershlp of the Sommunity) ' 
took control of the public schools. The curriculum became more 
neutral or "secularized'*" The^ecul&rization of the schools 
meant the attempt to rtmovt^ insofar as was possible, tfteir 
specifically Protestant character * ' =The of ficlal ideology., 
announced by Horace Mann, was essentially Unitarian, a kird'-irf---- 



non-dd'ctrinaira blend of the beliefs of Ch'fi^ti^n sects- and , 
anlightanmtnt thoughtT Evan this wis fdund by the CitholiQS..to 
taint the public schoqfJ.s with Protestantism* And evtntaalj.y the 
Oatholie-s pfociuced their own school systems, ■ ' 

. ' Much the same history could be repeated to explain the 
evoiutiorf of other raligious-ethnic school systems , The Amishj 
for examt^lf, have produeed.-a: school system solely to prevent^:" 
their children from being exposed to the secularizing influtnoes 
of the public, schools* Virtually all strong minority politicar 
groups have produced their own school systems: the exceptions 
are'those groups 'Which obtained political control' of( their own 
communities. For example the Catholic schools system in 
Acadian Maine is not highly developed ^ but that is 'b^:p:ause -manry-^ 
of the- Acadian iFrehchspeaking) communities are homogeneously 
Catholic and of course in complete control of their public 
institutions, including their school^. In suph a community , m 
the past/ Protestants 'would ^have to establish their own separate 
school^ systems to protect themselves from Catholic influence^ 
over thetr 'children. A more dramatic example is provided bythe 
Mormons, whose extpaordinary beliefs jegarding their relation- 
ship to fche Judeo-Chr istian community set them apart and earned 
them greatv enmity , The' long march to the Mormon- territory was 
i^or fundamentally political ^reasonS, to permit them to develop 
in peace by virtue of their isolation The community had no 
need for "private schools^' to oppose the public: it comprised 
the* public. It has today no extensive system of schools even 
though as a religion it is deeply involved in the.most detailed 



aspacti oT the lives of its adheranta, and would sa#m to hive 
in^ntafcast in. th# adueation of thair children. 
\ Pr iv%te^ for political reasonSj^ 

often relat^ad to the political history in; the old cquntry of 
the "rallgions of the first and then succeeding waves of immi- 
grants* Thua, areas which did not become religiously hetero-'" 
ganaous did not develop .substintlal private systems^ unless 
these were a heritage of a time before the estabishment of 
public schooi', systems^ Theie political factors explain the 
wide range we find in the proportion of schoQls ^hich are . 
private in aach region. Where there are more private schools, : 
there^wera more intense and lasting political-religious con- 
flicts (understanding that where one grous was dominant wlthbut 
challenge, there were no , conf lidts ) . By f ar ^ th,e highest 
proportions of school children enrqlled in private schools are 
found in the East and Mid-west. 

The originar" political-rellgibus conflicts which underlay 
the founding of^ the first of the private school systems 'ire in ^ 
the dim past, but id some extent the tendency of prdvate systems 
to be used by minority groups to praserve their cultures (a 
portion of which^ ^are their religious identities) constantly 
renews the tension. The private school systems have been 
'partioularly hospitable to political minor ities , apS enroll 
dispro^portionate numbers of immigrant and first generation 
children In many^ eommunl tits , The tendency' of the-prlvate. 
schools to enroll minor Itles, has caused spme political tensions 
in local communities although no more than the difficulties 



raised bir the presence of the immigrfnts in the -ciomniunitf : U 
itself. But at the same time, the new iffimigrants produoe forQts, 

which are lessening the sense of opposition felt by' tfchools in 

j» ■ " ^ ' = ' *■ ■ ' . - ' 

the public and private sectors. New immigrants , with the recent 

■ ' ^-'i 

exception ony of Russian Jewish refugees and Mexican illeial 
immigrants, t#nd to use: both public and privatte school systems. 
They are therefore pr ejent in both sectors with similar educa* 
tion'al problems , . and creating in each a sense of sh,aring pro*- 
blems with the other. And this happens even though the fact 
that the minor itie.s are choosing ichools in both systems sug- 
gests': that each sfeetor's sQhools are in open competition with ' 
the other for the students. . , 

Bias from Competition , Competitipn between public and private 

schools can produce dif f ioulties^ for the aomparability of the 

treatment of children from the private sector who should receive 

Titie I-service;s, The likelihood of difficulties becomes 

readily predictable if we consider a simplified model of the' 

competitiye situation, affecting both public and private schools* 

The model is simplified^ in that Lt describes underlying 

tendencies; although in the real world many human and systertatia 

factors may intervene. to obscur^e or even substantially nullify 

these tendencies. Because "all children must attend school ^ 

' i. ' ' ^ 

Competition betwee'n public and private elementary and seGondary ' 

schools (ij^dist .ct^^'f^oin pre-K and higher education) takes the 

form of a zero sum game, , Any increase^ In one sector must' come- ' 

at the ex.pense of the other. In times of Increa^sing student 



populations, the Eero. sum oharao^r of the game wis hidden by 
the txpanding studtnt base. Both Qould increase simultaneously, 
and 'shifts from ^ne sector to the other were hidden, or their 
-ef^e^ts ,:C0npensated . In Irtroes of decreasing .student populition,. 
the zero sum game becomes painfully clear, and the loss:iis 
competition ffroduoes are magnified by taking place at a time in 
which the schbpls would[ have bean shrinking anyway. 
' 'Children attend .private ' schools bepause their parents 

prefer these to their public school alternative, and so thene is 
a_ degree of competition between .th,e t,wo,.stts of schools. 

Whereas public- of ficials , and even school boar^d offi- 
cials, may^ be pleased by the presence of private schools because 
they reduce tax. revenue needs of a district, school systems 
leaders--€specially administrators and union leaders^-would 
not naturally sH$re the same view| Pnlvate schools mean a loss 
of FTE (teaching positions) and a lower budget for public 
school systems. In some districts these for.ces have encouraged 
officials to make .decisions which have^ biased the district's 
service to non-public school students in Title 1,. 



o ,In reality the .cbmpetition is more , cqmplicated , since 
Individual, public schools can lose their clients to other 
public scHools within their own system or in" another system. 

:Private schools can actually be a force for retaining ^ families, 
within the public school attendance^ area . And since, some 
families split their children ^between public and private 
schools, the private schools can help the local public school 
in Its competition with other public schools, , ' - 
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But aounterv.ailing forcaj, Iff sojie "tiistr lets more 
^. p^«eTf ul than others, encoura^ge equitable trtatmenV .or the % ^ 
non-publlo ichool/ atudents * S^^e pressures Gome from withia ^ 
the public schools themselves , and some from outfside the 
system. Preliminarily, we expect the mo:st slgni^f leant of 'these 
forces wit^hin the school administration to Include the -tendency 
of the branch of ' the school bureaucracy givin responslbillt^y 
for non-public school /students to fulfill its misslonV ■ Consul- 
tation between the board of education and 'the non-public school 
on the appointment of the director.- of ^ Jbhe non-public/ student ; 
services In. Title I -ff-si normal procedure .i^n the systems 
Vtsftid would and to increase this likelihood , , sin'ce consul- 
tation inhibits the appointment of anyone not interested^ in the 
Job, and the use^^of the non^publ'ic^ position as the boirds; 
Siberia # ' . ^ ^ ' ^ 

' '\ , The\countervailing effect of internal bureaucratic ■ 
politirfs^is aided by the tendency of Title I administrators . to 
write out and formalize their rules, in anticipation of audits 
or lawsuits, and a way of stilling conflibt over the d'lstr ibu-. 
tion of Title I resources among public s6hool sites. As Title 
I has aged, it has become more formal in most districts, with 
agreement and practices increasingly written as .rules,^ 

, ^ In'iaddition, LEA administrators may be moderated 
in their feeling of competition by trie pressure of a; sense 
of shared culture they may feel 'for the non-pubiic schools. 



^HeNfeellng inay be a s«nse of btlonging to the sime pr-pfes- 
siori, or .tht same gthniQlty, or the same religion. Sorae 
neightiorhodd publife sehools are so o^epwhelmihgly Cathqlle, or 
Jtwish, or Luthtran etei, In'thtlr administrativt or ttiGhlng 
stifr thit th^ rftlghboring 
rtligioys sdhools* (At tht. ntlghborhood Itval, private sehqol^^ 
r#s#mblt ,publia sahools driwln| from the aamt populetloni) 

S«v#ril Tdtit X administrators interyiawtd who wtre blabk 

' - - ' -y -■ /' _ ■ ' ■ ' 

or Spanish^' appa^rad partieularly supportive pf the non-publle 

schools enroill^g ohlldran in their Title I programs because 
they ^believed the Schools were doing a good job on little 
money for minority dhldrtn. But then, conversely^ religious 
differences between the public school staff and private school- 
systems can breed indifference or even .hostility. - 

Forces outside the public bureaucracy alio encourage, 

opmparabre treatment. of non-public school children. In some ^ ; 

■ . ... ^ - / ■ ^ " / 

c^omjwnties the operators of private schools oomprise a powerful 
political force within the community. Members of the aame 
churfih can approach loot of the commw^lty, as in some Acadi&n, 
Old Order Amish,Zuni and other towns. We, would expect; poll- 
tlcal leaders in these towns to sharer the rellgipus affiliation 
of those they -represent and would expect the leaders to exprass 
a substantial political i^bertst in treating children in the 
schools of the ma jority ' s church In, at the very least, an 
unbiased manner. . / 



Finilly, ,;y€:^flli oBserv© thityseBe simply mtehan- 

, to htitid€f or I'tollitatt dtltvery of ^,Q^^^ strvic©"/ 
stronfly sfffot thf" oonipirabiltty of strviees dtlivered^ 

B t - Tit 1# i Adffilni stri t lY Gri t ioil - . 

. to the Ptllvtry of Compirabla Servicti . 

The miinner ih whioh Titlt T li/impltmtntad toy tht LEA, 

pvefstin by the Statt Education AgtnQy (SEA), and rejulattd by 

the U.S. Offioa of EduQationi affeets the equality of/^pportUn- 

ity afforded non-pii^rfe^ sohool qhlldren to r^eaive servlcas 

under the act, the eomparabillty of iervleas they reeeiva, ^ild: 

/the impact on the prograin for public and noh-publdc schools. 

We can expect the law to force changas in the non-public 

schools, 1^1 some areas of school character, these changas will 

be coraparabla ^'to those taking plaoa in the public schdols. In 

other areas, the administratlva arrahgamant which imposes 

rasponsibillty for \ the law on the public schooL effectively 

shields the non-p£jblic from some'of the law's effects. 

Every LEA has a different mode of, politics by which it 

inakes difficult decisions about programs and resources. In 

soma systems,, central office staff and officials, have no 

independent political base and all power is in the hands of the 

principals; in others principals are little different from 

teachers and there is virtully no naighborhood'^based political 

support activity* The normal way of "doing business" In a 

system characterizes the Title I program as well, and affects 

the impact Title. I has on non-public schools. ' ^ ^ 



To sptak of an inpict en non-publio sehools of a law 
that takas palni to isolat© itself from affeetlng just thoit 
schools toay s##m to ralst; serious Constitutional dif f ioultlas . 
The Constitutio prohibits astabilshinent of rillgiorii which the 
Court nowNbolds to Include substantial aid to schools with / 
religipus purposes. The ifflpaet we are discussing--whYle eertain- 
ly a radfeter of concern to the public, since the effects may be 
important to our public, inter^t— aids the schools to achiteve\. 
secular goals ^Title I affects the educational technology they 
employ and, to a lessor degree their administrative structure* 
The Court has long rec^nized ^the states V'right to intervene in, 
botl^areas of private school operition by regulation |\if not by 
grants ^ ' 

In Title I, many of the effects of the law and the 
local implementations of it with regard to pr^ivate schools are 
unanticipated* They are incidentai to the law* Irresptcti/ve . 
of t^e intention of the /public school district^ a certain 1 
amount hf tiontaqt roust take place in Title j between the public 
and private school authorities. Au: ^hrld ' s ,needs cannot be 
discovered without consultation with his or her teacher. 
Therapy cannot be prescribed without knowledge of the peda- 
gogical approach already being followed* TitleVl cannot be 
implemented in the most effect! ve way without knowledge^of the 
child's daily routine, and the therapy cannot bey mbdif led 
without regular consultation . , , A . 



■J 



Ail -these coritaets 'With the pftv-9tA s'chools inevitably ■ 
reqpuire those jchools t© adjust to th^fneeds^^^ publie , 

School and th% natdi of tht program* Privatt sahobls have 
%pp©i4i^iid ieoer^^^ fdr their systfemT havjt bagurv to k#6p an^ 

supply ^aforMaatlon on thtlr ohtildran and, itiff thay prtvioutly' 
did not keep • Those whteh have done so are making a eontribu* 
tion to the federal prQf rim to hel^p it work*/ Those whioh have 
not find the^r ohlldren do not reoeive the serviQts to which 
tHey are entitled* Title I hfti anaouraged ^- in soma oases 
required private schools toVshuf/le their idministratlva . 
oalendars, ohanga the^^^ength of their/school* day, and altar the 
seqil^noe of their programs and the type of. services they 
deliver to non-Title I children. It is even responsible for 
the beginnings 0f centraliiation in the non'^public school. 

Comparability , If Title I were suffloiently funded , all 
eligible children would be aided. There would/be no ^problem in 
discbvering:^Whether non-publifvc sqhool students /Were served 
comparaMy* We Would simply examine whether all eligible 
ehildren in non-^publlc schools were being Identified by the IE A 
administritors j and then served. But Title. 1 is far from fully 
funded. Consequently, at & number of /points in the sequence of 
administrative choices which must be Yoilowed before a single 
Title I teacher aids an eligible student , Title I officials ^ 
must choose paths which eliminate some children from the 
services* In the language .of Title 1, these choices "concen- 
trate" services on a few "target" children. So by deliberate 

■ -35- , • ■ 
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fthi©ia«#rio%r all "fthiiaren ijrt ;s#rv#d in public orV iji non-pijbiid 
schOQli. 3omt ahoiQas m i disprepoPtiQtiita numb of ' 

pjirtlelpatlng childrtn in ont saefcor. (Ke will ust tht term 
l^saetor" tQ.ref#r to th* whilt group ^ of private aeheola ar 
public sohpoli*); J' ? " / : / ^ v 

•'In soae oasas th#\ dii^ results" from. an administ'rttQr ''i 

legitimate attempt to reaoh lome program goal whtoh is pei^- 

featly 'neutral to thp issue of privita lehool student partial- 

' - . ' ' «" , ~- ' ■ ' 

pation* In' gome cases administrators :may be attempting to 
increase or reduof the opportunity' of non^publie school stu-^ 
,dents to receive Title I services* T^en, too, some proQedures 
chosen with only the needs of the publio schools, in mind 
with no intent/to either aid' or hindtr non*public sehool 
students' partiQlpati©n--produce inequities in the opportune 
ity afforded non-public school students . 

^. / ■ ■ ■■ ^ ^ // y ^ ■ ■ " ^ ^ 

As a result of Title I's need to Goncentratt services, 
we cannot' simply evaluate the comparability of services ;*af- 
foraed non-fpublic school students j since many eligibla nan- 
public school students will not ba sarvec will be deli- r 

beratfly and appro^f iately passed over. That they be treated 
comparably in this context means they not J^a passed by simply 
because ihey attend non-public schools . They must enjoy an . 
equal opportunity to participate . But this concern cannot be 
separated from a concern with what is actually delivered to ' 
non-public school students. 

Not a few LEA'S have attempted to ensure that non-public 
school Students' have an equal chance to participate by Increasing 



th©}nunlb#r of hon-pufrlic sah^ stiadents stl^otad/ while ; 
Ao^ irwreising tht ^^©rvtces thay are^^ atllytr to the 

^^^||id#hts In thf^non^pubilb sehopl seetor. The rttult is^^that 
Mmy nQn«^ubllj school ehll^ an tqual ehine# to .pirti- . 

Qi^mtm, receive far fewer Services than their peers in the 

public sQhOQls* Sufih Inaemparibllites art difftttult to spot 
because; services delivered to children \in one; seetor may. 
properly fail to mitoh thoie giyen to the other since. the needs 
of the children syiteiaatdoally V " ' 

Title I Is ^iuppieBental to \he regular ichool .program. 
Jn theory, it brlngi grertar resouees td bear: on basie eduoaf 
tionai problems. VMost W^tquently^V Title I coi^cerns itsplf with 
language arts and math learning problems (but problems in any 
area a system deems basic mfay be^ treated) . Public and private 
school systems already concentrate thair own efforts at oprijac-; 

-§.ing sime ©f these educational difficulties, but the s^hool,^ 
pSy dififer ^^bout-which probltms they will make the greatest 
effort to correct, """By reputation, private schools make a, 
greater effort in language arts than public schoolp, whloh in 
turn make greater efforts iTi math, the arts and praotical 
skills (such as mechanics, home, economies, business and the 
like). Whichever variation occurs in specif ic instincts tht 
important point of our illustration is that school systems do 
differ in^ their emphasis . Title I is to serve^^th© eliblgle 
students in their areas of greatest need. Their needs will be 
related to the acedemie' areas their schoiAs do not emphasiz&y 



and thertfert fnay diffei* bftwteri the public and private sahoors, 
. The servisfa moat needed by publie saliool studei^ts may^ be language 
skills. In sueh case the LEA might deliver ttt Sfryiees 'in \ i 
that area exclusively , wher eas, the greatest netd in the private L , 
itotorj weUld %e for remedial math servleesV 'Comparability - T < ^ 

t • 4 _ ' ^ t W = • = . 

.would -require that the greatest need bf stud^ent^ in each sector 
be served, ^ and this might mean that quite different servioas go 
to students . attending different sohools/ Because Title I i^ 
supplemental to the nermair schools program, it must take intp 
account the strengths and weaknesses of the .ehiljd^s basic 
instruction if it ts to aid him or her effectively. The bbttom' 
line is the ohlld^s benefit. " . 

But this 'leads to a ^further complication in evaluation: 
the' needs of Indiyidual children will. vary. Consider the 
impact on our search for a simple orlteria which will readily 
tell us whether publio^ and non-public children are treated / 
comparably^ Our stanciard includes two elenientsi A Title^ I 
child should be served^ according to his or her needj once 
eligibiilty is established according to the dual criteria of 
residence and academic need, The^ value of tht services to the, 
child should not be lessened solely because th.f child has 
enrolled in t^he private, or the public, schools. The qualii- 
fying criteria should be neutral with respect to the sector in 
which children are enrolled p so that a child attending a 
non-public school would be as^ likely to ^,be selected as he or ^ 
she would be If attending public schools. Comparability 



JrequiftJ equal vOhanati for stleetldri, and equal; 4tv#l tr^at.- 
nehfc. The ehanots forftftJtatiQn iheuld ba::f qual* jTor* studeA^s ^ 
exptfitneing aofflpara and the aftount ,of resourets 

axpendtd to eoffVit the studerttVs probleins should bt equayy \ 
proportionate tb tach student's needs* ^ ^ , j 

It ia obviously dlffieult to discover afi equal ."chance'' 
^onoe ^hanoesmfavt beyond iero, ; In both sectors only somp of j 
the ohlldren with identlQal-' problems will be serv and wa 
could argue that Qomparabillty requires at 4eait. the /propbr,tion 
of eligibles sferved in each seeto|* be the same. Howeveri this 

' ^ . / ^ ■■ - . *^ . ■ ^v:^." - ■ 

criteria, whioh we have adopted with some modMieation, is not 
refined enough to permit U3 to know that. there are no children 
in the private sector deprivid, of an opportunity to participate 
in Title I by actions of the LEA* The private Sjector is not a 
unified, integrated whole in any sen^e* It is simply the 
negative of the public sector * There may be systematic biases 
in the selection of students within that sector p even though 
the overall proportions are comparable to the public school 
sector's* ^Practically speaking, children at. some private 
schools may not be eligible at all because of the type of 
private .school "they are attending, (As we shall set, there are 
neutral reasons why chlldr^en at some private school ^raiy not be 
sarved, though they meet all eligibility criteria , but the same 
reasons would apply in the public schools*) 

Discover ing comparability in resources is an even, 
greater problem. Because the needs of Children vary, Title I 



wlil nWfflally and proparly ^ivott diff©r#nt amounts ©f ftiourr 
e€s jto,*h©m, Seiat ehildrtn/ pr ogrMp of physi«l and / 
psyahQlogloal serviots in iddition to thtrapy i^^ lariguaga^^ a 
and mitftr bth#rs hav^ bt^i^f * 

pefiod of math #ict^is€a; As the pfoblams difftr, so mil the 
amoufjt of resQ^roes eaeh should proptrly rteelye*. Some Title I 
prpgrpms .do not follpw this pattern , and providt standardised . 
of ferlngs'^to all ohildren. The best that oan^ be said for this 
approaoh from t'he point of view of the non-publiG sohopl child 
Is that he or: she is .equaHy Inadequately treated. Other 
dlstrlets provide eaeh^art4olpant ^th the services he or she 
needs* One student may rtqulre only remtdial math work, at* a 
cost to Title I of $60p per yearj and another 'serylees in math 
and language,. Qounselllng and oorraetive physioal therapy 
(e.g.p eye therapy) eosting $3fOOO* The two students^ would ^e 
treated qomparably^ however, since each was treated aceordtng 
to his or her need. 

/ The problem for evaluating eomparabllity arises when 
more of the children needing the larger amount of services; 
are In one system than in the other. We would normally regard^ 
a. showing of unequal per pupil expen ' tures as a sign of 
bias, but In this case unequal expenditures would be the proper 
oondition; equal expenditures would be a sign of bias. . 

In the course of this study of LEA practieeSj we 
have. found systems which gave only reading materials to non- 
public school children,/ but delivered extensive diagnostic and 
theraputic services to !the public school children , and other 



thtriputie ^serviets to the publie sahoQl Ghildrtn, and ather 
; . V sysitMs whieh aa^^ titfti as many tion-*publie Jitlt I 

= . ;/ v:fceaehtri to a Titlt I ttaeher . as\ih«y did publie sohoqi ehilf^ 
. dren/ ;ln both a lower propdrtion of ellgifalt bhildr^ 

" , ^ = the non-publlo sehooli : were^ elig^^ aM soma faotoAs' eauitd^^ 
. . thfe LEA'S td^ find fewer private iehopl aMldr 
: ahould have biien found so.. In these oas^ tht non-pubilQ 
^ V . sehpol ohildreri ar^ obviously disadvantaged , a fiot reeognized 
; by thf LEA'a themselveSj and one they attempttdd tc^ remedy but 
regarded as ei|sentlally due to. oonsequeno^s beyond their 
Qontrol^ We' aan know there is bias present btQaust wt can see 
. \. - from examining the systems* prootdures thaC eaab 11 

^amount of atrviees it Is wllltng to provide to individual^ 
students solely because they attend nori^publie sehools. 

In coming to; such conclusions we must be extremely 

careful, for a^ system can legitimately deqlde \to spread its W 

. - * \ . ■ , 

services farther, ^ and not devote Inordinant amounts to ^ the 
\ children with the most severe-.^and therefore least readily , 

f . ■ ■ . ■ _ ' ■ 

h correctable*--problems I and a^system can make such decisions 

for subsections of i,ts program. Hence, a system could spend r 
twice per pupil in^ the non-Jublic sector^ as New York does, but 
serve only half the proportion of tligiblt studentSi and be ^ 

... I. ■ ■ 

providing coniparble services. 

Per* pupil expenditure compirisons are Important, and 
when we find inequalities we are sllerted that there, may be 
biases, but the disproportion is insufficient evidence , and we 
must examine the LEA's rules and procedures that produce the 

■ ■ -i< 1 - . 

O ^ ' - -J 

ERIC ^ 



-diserepancies/ In additipn a iini.ted qutlitativt'tviluation of 
stpvlGti is ntetssary, slnet cbmparability requires that , 
serviees b#,equivaltnCly appropriate, to thfe/ students' needs In ' 

•each sector V In som* cases the non-publid school students in 
titlt 1 programs have, been ^servtd by only the youngest and , 

dealt experienaed %taahefs in the' syitenii or haye^ M rtla- 

. - ^■« •• ^ ' ' . ' ^ ^ -^^ - " ' / 

tively systematieally aitflgned thr least ^^a , 

rindomly seleefcid gfoups of/4 or 5 Title I teaohera, but this 
sbrt of qualitative dlfftrahet is relat>ively easy to disobver. 
More diffioult are differenees due to Qarelessntss, in planning 
: f or the neadsVof the non*^public school students as aomparad Jib 
the public* s, and these oan only be dlsodvered by Garafur * 
revlaw'of hdw the planning for basio program objectivas .was 
carried oytj\and subsequantly how the later' planning to .impla- 
rtant the program was performed ( i 

To^ summariia- the problem of reviewing Qomparability : 
the procedures followed by the LEA and the standards devised ^ 
and applied at savaral kay points in tha administrative se- 
quence affect the number of children eligible and partiei- 
patlng. In evaluating comparability, we must examine , 
these Vprocedures carefully* A review of prbcedures* must 
precede a review of the statistics on participation themselves, 
since the statistics already reflect the procedures* The 
proceduras define who is eliglbltj and bias may be introduced 
by that vary definition. And the procedures identify who^ 
should partieipat^ei and how many pirticipants there will be, 
and--Hhatever the relative proportions of participants in 



each .aecttf^-*--may -be '^faiTly- bi«4ing the. ehinees :of '*pa.Ptiei- 

^pa^t^>^^^ f tvlaw of proetdurti will pfttxide ai5-wlth a m#ans of 
l^ttrprtttng . tht .itatiitiei an pirtiQipati©ff> It^ may show 
;th-#rt :'t9 bt^* b administf ition of the progFam whiqtl ... 

ha#dS''to b© dDrraqtad> ' It may #ven show *bias that Is not 
apparf nt^l^fl ^ tht stati^tios . But it may; show striking' dispro- 
portions if wi find the statistics to be, tha produet of^ -appro- 
priata administrative dactslons direoted at legitimate Titla^ I 

K k ' ' ' ' ~- - ^ ■ 'S^ 

objective^ and that the disporpor tioni do^n^t raf l^et any 
lesftanad Jhanoes- f or ^non-publie iohool ehlldran to participate 
in Title, 1. , ^ . , ' ■ ' 

In suim, the approaoh gf the^LEA-^s should be measu-red by 
a simple rule: Non-publio school itudents should have the, same 
opportunity to reoaive Title I serviaeS' they would if they were 
attending the public schools, and the intens^y and quality of 
the serv^ioes they receive i^ould be equivalently proportionate 
to their needs . The quantity and quality of services they 
receive should not diminish because tnty attend non^publle 
schools . 

Other issues affecting comparability . The comparability is also 
affected by programs which take money "of f-the-top" of the 
Title I budget J but do not include non^^public school students, 
and 'by the assessment of charges against pupil allotments for 
overhead services not delivered to non-publlc school students , 
LEA'S may deriver comparable services to non-public school - 
students in the on-site portions of their elementary, middle 



jturing for the public system some 
jpmally have . attended the npn-pub^i 
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and seeendarjr preinms,' but have other pp^gpams which* do rtot 
include non-public '\Sch©^ students. Notable ex'amples of the 

litttf ire aarly Qhlldhold tdlutiitiQn eanters , ind ipeelal 
atntrili^td high sehoo^r^ i In^soffle otiea^thMt; programs- 

have been .very lar|fe, ibaorbl mueh as /33t pf Title I 

fundSj and thereby redUQlng the ampuht of funding availablt tm 
support servioti that are given to non^public iohool sltudents* 
^ia some oases, the federal funds are used^ to begin programs 
whiot\ have the, effect of ^oap1 
' af the ;3tudents who would ^ nopmally have attended the nton-pubTic 
sohobl by beginning a^ sequfnee pf high3.y^onQentrated services 
at age three* ' - ^ ^ 

The question of Whether non-pubiic school Qhildren are 
actually disadvantaged by the practioe is not clear. Non- 
public school children are^ treated in the same way as public, 
4n that neither at.- the elementary level are suported by the 
funds, . But it would be possible for ^a/ district to use all its* 
funds for .pre-'School children, for example,, and provide no 
services to non-public school children. Are non*public school 
^ pre-school aged children disadvantaged?^^^ Are they^ evenVif the 
. / non-public school offers no pre-school "program of its own? 
Should pre-school experiments carried out at public school 
sitt--and totally a heavily funded by_Title J— be avail- 
able at non-public school sites? ^ . - 

LEA*s may also reduce the value of services to be deli- 
vered to private %chool children in order to pqy for central 
services which the LEA does not provide to the non-public 
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school st^tor. Thii^ appf^riatt.n^iS\^o^ this .praltiae is 'also ^ ; 
unoltir* On tht .ant Wand the ehargta may be ^Itgitifflita pTogram 
eosti* . On ithe othtf i '^rhapa th# iervlat" iheCild be^ prpvtyad. 

/ vCtfmpiribil^yrts afl^ett^ad by thfe ffttitudt If th© 

non^^publie sehools themstlVas. Many inner elty non-pufalidf ^^ 
sehools arrf afraid of becoining involved in a federal progn.imi 
and refuse to. provide the ^EA With information^ about the 
residence , aoademic attainq^erits arid needs of theirlehildrerfi 

^ ' ^ ' ' ^ ^ . \ . ^ ^ ' ^ ^ ^ L . « ^ - 

and refuse to ad^|ust their |iehedules ^to ioaomraodate the Title I 
programs and refuse to provldeitht Titie I program With class- 
room ipape. But most publico sehool altitudes appear heavily 
^affected by the private school administrator ' s typical ignor- 
ance of the Title 1 progr^am, and -of what "participation"^ in it ^ 
involves; Fiw who are not invblved^have a clear idea of what 
is done in Title I* |\ ' ' ^ ; 

Title I is a voluntary jpi*pgram, and there is no require- 
ment that children participa^ in tt* But at is children who 
are eligible, not schools , and it. is up to the parents to 
decline, not private school administrators* LEA-s typi* 
cally do not ask parents if they havii . a desire to participate 
when the non-public school indicates that-, it Is willing to 
cooperate in the program, LEA's typi;Qally rely on noo-public 
schools fpr a number of resources and |aids , They use classroom 
Space furnished by the non-public sch^Ii (in some instance^, 
Title I rents mobile ^or-^on-site classAom space , but more often 



TifflPe I programs will not be delivered to the non-publtc school 
students 'when the non-public school ^is unable to furnish a 



site). They use the rtsulta of non^public school provided 
Standardized tastirii/ and do not giy.f services to students 
whose schools either do not test^ or do not furnish test 
results. They use nor*rpublic schooit ^clerical services to 
identify those students rtsiditig within the target areasj and 
in some cases to identify those students falling within^ the 
academic cut-offs f or eliglbirity . And the^ LEA employs the - 
services of the non-public school principal and classroom 
teaoher as consultants arid administrator S| to anrange the class 
day of all students so that the Title I program can be included 
with a minimum of distuptionj insuring the Title I services do 
not supplant the'sqhool of fered services in math and language 
arts, and aiding the^ Title I staff top^ budld an effective 
program. For a var.||pty of reaspnsi a proportion of private 
schools refuse to participate in Title I* But these schools 
are not powered by law to remove their students fr^om the benefits 
of the Title I program* They may decide not to cdoperate and 
their decision will lower the potential quality of the program 
for their studehts if for no other, reason than the program 
costs wili esialate and coordination with the regular school. 

'program will be difficult. But^LEA's have a responsibility 
to the target area children that can only be satisfied by 
making services directly available to the students of uncooper-, 

' ative schools, (We should note that the problem of uncoopera- 
^tive local schools is not restricted to the private sohools. 
In , some districts, local public schols, too, refuse to cooper- 
ate with the Title 1 program, and refuse thereby the program 



for their students.)* 

OTHER AREAS OF EVM^UATION 

Thm Title I program necessarily will have an impact on 
the non-public school^ since the program plaeas^a public school 
teacher on the non-public school site^ requires some adjust- 
ments in th# school oale^^r and daily program to accommodate 
"pull-out" approaches, and requires that the principal and 
regular classroom teacher regularly communicate ^ith the Title 
teacher to coordinate Title I's special classes with the school 
regular instructional program* The placement of the publia 

school employees at the private school site may cj-eate some 

'i ' ■ ' _ 

problems for the private school in its ovm staff.' Title. I 

teachers are typically paid two to three times the salary of 

the private school's own teachers, for shorter working days and 

much smaller class -loads, ^and do not share non-teaching duties 

at the school. In a. few cas^s, these benefits have caused 

contention, , = ' " 



* In California, by SEA requirement, site cooperation is part 
of the regulations". The principal of each school — public or 
private— must produce an acceptable Title I proposal for his or 
her site, or the school will not be allocated Title I services. 
Any school that does not wish tb participate sijnply does not 
submit an adequate plan. Title I's agreement with the local, 
school in withdrawing the program unfairly eliminates the 
school -s students from the opportunity to receive Title I^ 
setvice^,; and the Title I staff ought to oppose the schoo's 
move. But a^ a practical matter the Title I staffs often 
permit the withdrawal since other schools are eager for the 
extra services, and since it i^; difficult for a program to 
succeed in a hostile environmen'^r 



On the other hand, the program fippears to have had many 
beneficial effects on both public and private schools.^ By / 
report, the public schools have gradually learned to respect/ 

-fche^work. pf the privat schools in their vicinity, and the / 
private schools to. treat the public with less suspicion.' /' 
Our ^interviewee often oomnented that in the course of the 
past ten years, the two sectors had come to understand/ each 

" other ^s problems and to work together. The program has 
reoriented the attention of many private school admihistra- 
tors and teachers to the problems of the poor learners in 
their inner^city schools* It has been .especially/ helpful 
in introducina new approaches to teaching inner-city children 
into the 'private school setting.. The program, in ^this respect 
is most like the old Department of Agriculture Cpunty-^Agent 
.program. In some cases, whole .systems of^ private Bchqolm have 
adopted innovations whose effectiveness 'was- demonstraied by 
Title I. >or example, the Lutheran system has taken the 
counselling approach, proven effective in treating many 
educational problems of its inner city school into the schools 
serving wealthier populations. Various Catholic dioceses . 
report similar experiences. And several individual schools 
reported that the Title 'I teacher's pride in her classroom, 
evident in her use of educational displays and decorations, 

* was ' imitated by the school's regular staff. 



f ' Chapter 3 ■ "'^ 

r , ■ . 

I ' . ■ . " 

/NATIONM. SURVEY DATA SHOWS BIAS 

Before ,we exOTiine in detail the points during the a^in^ 
istration of Title I progr^s that are problematic for the 
equitable treatment of eligible private school sttidents ^ we: 
will examine national data which shows that the problem 
does exist. 



^ANALYSIS OF NIE NATIONAL DISTRICT SURVEY DATA 

It is difficult to know if the approaches followed 
by LEAs for including privata school ehil&en are biased 
because neither the Office of Education nor the states 
collect and tabulate sufficient information to make any de- 
termination. Many states do not even tabulate the number of 
non-publio school children served. Only a few make consistent 
efforts to determine that an appropriate proportion of tha 
children in the non-public""eector are . included. 

Broadly speaking, the evidence suggests that children 
enrolled in non^public schools (1) have less chance to par- 
ticipate in Title I than they would have if enrolled in the 
public schools^ (2) when they do pa^^ticipate , receive far fewer 
services than' their public school counterparts.' But no in-- 
formation collected by any state education .agency is adequate 
to the task of certifying that such bias does or does not 
exist. Although the little information collected by state 
offices suggests that title I setfvices to non-public school 
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stijdants are not adequate^ certain circuinstances could explain 
the statistics* , 

To obtain better infonnationr NIE took two approaches* It 
developed a national sample of 100 school districts and qiieriad 
them about the quantity and quality of ssrvicesv they deliver 
to non-pxiblic school students* This survey established the 
approximate numbers of non^-public school students involved in 
Title I programs and the average number of instruction hours 
they receive* It established the proportion of public and 
non-public school students receiving Title I services* 

BIAS IN SELECTION OF STUDENTS . 

In its national survey, NIE found that 116,218 non-public 

' ' ' - » 

school students receive some foMi of Title I services ; they 

represent about 4% of all private schcol students living within 
districts receiving Title I funds. However, only 431 of the 
districts that have private school children living within their 
boundaries serve any private school children in their Title I 
program* " ^ ^ 

ThBBB mnrollmmnt figutmB suggest thmt thm Title I program 
not mmmtlng the nmeds of privrnte schdol children. Most of 
the participation of private school children in Title I is 
accountad for by programs at a few sites. For exampla, 14% of 
all non-public school children enrolled in Title B attend 
New York City private schools , even though only 4% q>i all 
private school children reside in the city. (Of all the cities 
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•Purveyed, Haw York City has the most objective and standard- 
ized procedures for including non-public school children,) 

Only 2% of the students served in Tittle 1 programs are 
enrolled in non-public school^ evan though 11% of U.S. elemen 
tary school students are in non-public schools. While it is 
true that 'proportionately fewer low-income, families enroll 
their children' in private schools, even this factor is not 
sufficient to explain the small nun^er of private, school 
students In Title I, . 

NIE found that 29% of all public school elementary 
students were eligible and approximately 19% were served by \ 
Title I programs. it found that 4% of the non-pi&lic school 
population in Title I districts . was served, suggesting that 
6% were eligible. Mor^ should have b&an^ faund mligihlB and 
more servmd. In almost every city we studied in detail, we 
found a higher proportion of non-public school childran 
eligible* New York City has a typical non-public school popu 
lation/ except that it has more students in elite ^ academics ^ 
14% of its non-public school population is eligible for Title 
I, but 7% of it,s rwn-public school students are served. 

NIE's survey fouM that only about 501 of the children 
in target-area schoolfs were academically eligible for Title I 
services and that the ■ eligible list included children who 
repided in the target area, but were not from low-income 
families. In 1975, 31% of the public school population had 
family incomes below $5,000 (in constant 1967 dollars)* Not 



all these childran will reside within targat areas nor be' 
academiaally eligible. The targets areas are, however a - 
fimction of family income and reflect lowsr-incbme residence 
pattern^. Most Title I eligible students will be drawn from 
families with incomes under $7,500 (in 1967) dollars) , 

Of the 3,220,0.00 students enrolled in .private elementary 
sehools in 1975, about 351 had family incomes under $7,500 
(constant 1967 dollars) compared to 52% for public schools.* 
In^ the Northeast and Central states, 11% of all children with 
family incomes below $7,500 attend private schools. These 
figures are very close to the New York City proportions, which 
'&how that 12% of the children 'residing in its target areas 
attend private schools. In sum, a $7,500 family income 
appears to be' a reasonable indicator- of Title I target-area 
residence. Applying known rates of gparticipation, the dndic^- 
tor would predict 5.1 million elementary public school parti-- 
cipants, (NIE*s sample finds sfs million, suggesting the 
indicator is conser^tive, ) Applied to the non-public; school 
pooulation, the. indicator predicts .245 , 460 , suggesting that 
only 47% of these students who 'Should be served are served. 

Let us examine this reasoning in more detail- we estimate 
that less than half' the non-pub34c ^choor students wh§ should 
receive Title I services are p#ceiving them and that these 
students receive only a fraction of the services they should. 



* Condition of Eduaation, 1977, pp. 74, 75, 190 
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We are forced to make estimates bacause the statistical infor^ 
mati^^ supplied by almost all LEAs reflects only those students 
the distriots counted as eligible ^ and our case studies have 
often found these coimts to be in gross error. Because an LEA 
frequently does not take the many steps necessary to find an 
eligible non-public school student,, a district's statistics on* 
non-public school participation do not provide a good basis 
for evaluating the nui^er of eligible non-public school students 
the proportion of eligiblea served, or the quality of services 
delivered. We are now conducting studies to establish these 
figures for districts that have a substantial proportion of 

- 

non-public* school students living within their bouridarias. 

NIE's district survey, has provided baseline data from 
which, we may calculate an approximate number of non-public 

school students who should be participating in Title I. Prom 

% ,- ... 

that survey we know, for the entire^ federal program: (1) the 
total niomber off public school pupils served; (2) the average 
rate of eligibility for public school target-area residents; 
(3) estimates of the average rate of eligibility for non-public 
school target-area residents; and, (4) the percent of eligibles ■ 
served in public schools. In addition, from NCES data, we 
know the total niombers ,^of public and non-public elementary 
school students and the ' proportion of each with 1975 family 
incomes below $5,000 and 57,500 (in constant 1967 dollars). 
.In our calculation we are making an important, but reasonable;, 
assumption^ that there is a relationship between a student's 



, family incoms and his likelihood of residing within a target 
area. The target areas are defined as school attendance 
areas with ^ove-average nun^ers or proportions of lp3fe4,ncoine 
familiar' within their bounds. What f amily^income level 

accounts for the largest proportion of Title I target^araa 

... " \ 

residents? 

We know that 29% of all public elementary school children 
are eligible by the dual criteria of residence and academic ^ 
need^ and that only 50% ofythe children in target^area schools' 
are eligible after the application of the academic criteria* W 
also know that 13% of all public elementary school cl^ldren 
arfe members of families with incomes tof $5,000 or less* So 
if we set the thrshold at $5,000 and apply the 50^ average 
eligibility rule for target^area ^sidents, we would find 
only about 15% of all public school children eligible, about 
half the nmaber we know are ac|bually eligible. Clearly, the 
threshold should *be set above $5,000. 

Because target areas are defined as having an above^ 
average number of low-income children, they will, of necess^^v 
have"^^ children 'from higher^inceme groups, We are making the. 
reasonable assmnption, subject ,.to exceptions in some locali^ 
ties, that the -lower a family's income (above $5,000) the more 
likely it is to live in proximity to the lower-income familes 
whose residences, by fonnula , define the target areas* Hence, 
a family with a $6,000 income is more likely to live in the 
target area than one with a $7,000, and the $7,000 more 



likely than one with an. $8, 000, and so on. 

Fifty-two percent of " all public elementary SGhool 
students conie from flainilies with incomes of $7,500 or less. 
This is close to thje number of public school students living 
within target areas, approximately 581 of all such students*^ 
The. S7, 500 family-income threshold is an approximate and 
clearly conservative indicator of target-area residence, • 
especially for our ^purposes . Private school children are 
more likely to come from families with slightly higher 
incomes public, even in target areas where all the 

children are firom lower-income families* Therefore, to the 
extent that the threshold figure is too low, it will lower 
our estimates of the number of non-public school children 
who shwuld be served. Thirty-five percent of all non-public 
elemen^ary school children come from families with incomes 
of $7/500 or less. A proportionate nraaber of children 
livincr in target areas, from both public and private schools, ■ 

should be served in Title I, with one exception. . - 

NIS's survey of administratqjri established that 
approximately 501 of public school target-area residents^ 
were aq^demically eligible. The proportion of non-public 
school children would not be as migh for a number| of ' reasons 
1. The private schools hav#,a reputation for higher 
achievement rates in inner-city areas and attract parents 
of more academically ambitious children, 
2* Inner-city private schools spend more time on ^ 



aducational basies,. 

3. Inner-city private school children icore higher on ^ 
the achievMftent testa used for Title I eligibility, M 

\ 

e^specially at the upper-eleitientary^ levels * 
New York City^as found that about 33% of the private 
school children knovm to be resident in target areas , and 
tested for eligibility, qualify aGademically for Title I 
services. %e jyrill use this proportion in calculating the 
nmnber who should be served nationally (see table below) . . 

Finally, Nil* s study found that 661 of all eligibles 
were served. Applying these proportions ^ we find there 

should hav^ been 245 , 460 non-public elementary school , 

< - ■ 

children served in Title 1^ whereas NIE ' s survey found only 
116,218 served'. Thus only 47% of those who should be served 
are served. 

ESTIMATES OF THE NUMBER OF PUBLIC AND NON-PUBLIC SCHOOL CHILDREN SERVED BY TITLE L 
BASED ON FAMILY INCOME OF THE STUDENT AND TITLE I PROGRAM INFORMATION , 1975 ^ 

J . criiH.fitcin Psttin4? Pajiicipints Estimatt Fanicipani 

^dafwofS^ Elipble Reiidanu (66^of Eligibles, NIE Coun. 

PubUc 30,256.000 S2% ' 15,733,000 S0% 7,866.500 • 5,191.890 5,900,00' 

Privau' 3420,000 35% 1.127,000 . 33% - 371.910 24S.460 116,21 

Noti- AH figurts in thes= ealeula.ioni are for 1975. but dollar imounti have btin trtnslated into 1967 doUais, as reported in Mar v A, Go 
SMoMhe NiLn* C«t« Eduwtion S».,sti«, Tht Condinon of Edu»mn. 19 77. GPD 017^80^1678=8, pp, 74-75. 190=191. 

'New York City's lo«.er latt of aademic eliiibiUty of non-pubUc school ehildren was used in eaJculatine naiional rates of partidpation. 
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BIAS IN QUALITY OF SERVICES DELIVERED 

We should expect graater proportions on nQn-public school 
children to be served than we have found* But the NIE survey 
uneovared even more striking evidence of possitlle trouble for 
non-pi^lic school children in the program* Tha survey, showed 
that publit school children received an average „o_f about 5 
hours and 30 mnutas of compansatory instruction per- week in 
the public sdhool^ equal to about 20%^25% of instructional 
time,* Non^public school children received an average of one 
hour^ in compensatory services par week. 

Dq^fferences in the amount of services delivered could be 
related to the actual needs .of%the students— non-public school 
students receiving only 18% of the services given public school 
students becausa they naaded that much less. But that explana- 
tion would require that non-public school students identified 
as eligible for the progrMi on academic grounds were, for 
some systematic reason/ much batter off ircademically than 
public school students meeting the same objective criteria^ — an 
unlikely case.' Further, an averagm of one hour of services . 
a week means that many non^public school studepits receive only 
a few minutes of Title I attention each week^ even though they 
are counted as, participants in the program. 

The low level of services provide^, stretches the dividing 
line betwe'an participants and nonparticipants * It appears that 

* CES Report, p. 23 , ; " ' ' = ^ 
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inany nen-publie school students listed as participants do not 
in fact participate But cautioni The measure of t^tal weekly 



hours of ihstruction may be imprecise. 



SXMIINATION OF THE KEY JOINTS IN PRbCEDURES 
FOa INCLUDING PRIVATE SCHOOL STUDENTS «IN TITLE . I 



Because national survey data' indicated major problems 
with adniinistration of Title I, we degigfied our series of 
interviews with state arxd local eduoation agencies to try to 
iHantify . the troublesome .administrative ' THe first 

section, of this chapter identifies key^points which determjine 
the equityV^'Of the programvf^^ priVajte; ^^hpor students * ^ 



Chapter, 5 we will exsin\ine our survey' fini^ngs in greater 
detail * - ' \ ^ " ^ ^ ^ - 

^ ^ KEY Pomm mN procedures 

There are several points at\which Title I administrators^ 

must makp decisions that affect either the opportunity given 

private school students to. participate in the Title , I ..program 

or the quality of the services private school children will 

receive*^ These ^key poin'^s^ include i ^ , 

Identification of the \target areas* 
Assessment of strident heeds^ and related decisions 

about program objectives. 
\ ^ Identification of eligibles' attending non^public schools, 
. Testing for academic ^igibility, ^ 
Identification of participatihg publ^ic schools*. 
.Allocation of resources to Title I delivery sites ^ 

public and non^public, ^ f 

Planning for specif ic program of sitvice delivery. | 
Selection of Title I teachers. , * . , ^/ 

' Management of Title I- teachers and aides, > / 

Selection of participating students. ' . ^ 
Program evaluation, ' ^ , ^ - . " 

operation --O'f t|te^^' Parent, artd the District. • " 

Advisory Committees. . ^ \ , ' ' 

Choices must be made ..in;, every area^^and every choice^ affects 

'the comD&rabiiitv -of 'the treatment' 'of non-public school' ■itiidents 

. . . ' , . . J ■ . . ^ ^ 



/ THE IDENTIFICATIpr^E tME TA - ^ 

* Titlt I reeignitts as' i ■4^slra pblicy the 

ittfspt to ftduct' the tfftc'ts .6f & lowtr-^Qoma environment oh 
thtaoademie attainments of Ghildreh. Title 1 funds are ; 
distributed to :state3^ and loQalities -aecording to a formula 



ftlated to the siztiof the IpwiPF^ineome popi^lation* The 

\ ■ ^ . / ^ ■ • ^ ^ ; ■ - ■ ^ / - ' _\ :" " 

prtsent formula provides a per pupil aHotment ^ baaed on the 

total number of children of ^ seWopl agt/reslding In families 

with tnoomti below ^a poverty level (Orshansky formula), added 

t6 twQ-tMrds/'thf number of children in families receiving JlFDC 

lllbtments; /In the initiil allotment to eac^h LEA, ^all children 

Sheeting the driteria are counted, wh^atever the sqhool of ^ 

attendancep'^^ There is no/^tas on the part of th^ federal' ^ . ^ 

government against districts enrolling high portions of the 

s*tud'ents in nQn-public schools, nor even against di^strieta> witto 

^i^g^ prpportions of school drop-outs The publle systeni _ - 

rece^^ves money for all eligible ahildren* 

, / But the^ f^der^J government distributes in^sufflGifnt "-^ 

money to 4erve all ehlldreii in suph families, and so the money ■ 

must be qonfeentrated , Fur^ihef more , '^he designers o& the Title 

yiStricts to obtain Inf^ormation on 

'"^pf 'eadh child before the cftild, could 

|e- c'o^sitf'ered^eligible , thja^ avoiding placing , an onerous 

burden ' pri:_ the ^tpublic schools , .'an^d ,satlsfyirig th^sfe .who were ' 

concerned that the law would furth-rr lncrepse trie fmpunt^ef ^ 

sa.ns^itive private , information the government would ^collect on 



1 laW' cho^e not t^ requine 
the' economic -dircumstances 



Jtfsdi'yi^ual^ The approaah Jias' thft advantagt ,of bting\thaoreti- : 
'*ealiy more appropriate since it is not th# precise^ Incdma which 

ciu#ts the child's acadtmde difficulties but . rather the tnviroh< 
^ ment. in which/he or she lives, best measured by the Income of 
his or her neighborhood* Title I requires' districts to concen- 
trate Title I funds^ in the economically most impoverished \ 
sectors of the community* , - 

The Title I lav^ assumes neighborhood school districting,- 

§ ^ ' ■ . " ■■ ■ . ■ ' • 

and this has caused some difficulties for school systems 

- ■ • . ■ ' $ . 

implementing extensive busing programs to achieve economic and 

/ racial integration, ^r for districts with ^specipli£ed , volunta'r- 

ily-choseh public schools/ According to Titie 1, school " \ 

districts are to rank each 6f their schools by the level of ^ 

lower income impactipn in each, 'and serve only those schools 

which are belQW the districe-wide average* Hence, in each 

district the LEA will be serving the chirdren ^ from the most 

impoveriished areas. / ■-. . ' ' ' 

Note, however, that the impovepishment is relative to,. 
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the /district* 5 economic character as a whole, so that there 
will be great variatftns in -the economie^ level's df Title. I 
target areas from^ district to district. Chirdren excludedv in 
many central city district would be. inoluded in suburban ' \ 
districts in the same areas. ' 

• LEA'S are permitted to Identify economically quali^fying 
schools by choosing any appropriate economic indices and using 
it to charagteri,.ze the public school ^pulatldn , . or the entire 
sohool-ag^^opulatlon pf the attendance area^t^f the school. 



r 



privttt sahOQls (sinat the intial f eluctanct of-ien eoincidts 
with a rtluetsriee to bteortt invQlvtd with governmental sarvtoea 
and agtnoiesi and that reluctanca carries over into other 



areai) ^the problem of their under^t^antif ieatlon may strike \,the 
prlvatt school dispropo'rtionattly . 

The problem "is not at all unusual p and Is experienced in 
most large communities. For example, some olties with large 
Chinese imigrant populations found that their "Chinatown" area 
schools were not eligible for Title I (and consequtntly the 

private school children from the same areas not eligible) 

t. - • 

because the Immigrant families were reluctant to enroll for 
public assistance for legal reasons . No" family on public 
assistance *^^an sponsor a new immigrant accofalng to the immi- 
gration Regulations* So despite the fact that incomes; of ||Jie 
families, are low enough to meet the or iteria , because the 
families are stil bringing. family members in f rom^ the homeland , 
the families do not enroll., the school attendance areas &r^ 
idintified as Title I target areas ^ and the childre^ are not 
.eligible to receive Tltle^ I, Respite inariifest need. 'Children in 
such areas attendi'ng/ private s'chools ^^^f course., also 
ineligible as a consequence. 

With other ethnic communities, matters may not be as - 
ex^fereme but^the general principal holds'^'that the families of 
chi-d-r^^ in private schools are frequently more reluctant to 
give the economic information that would permit the schools to* 
identify ttte attendance area in which they live as Title I\ 



#ll|lble. The sahool, lunch program refMj.r#s detailed rtvela- 
tioni of family' inooma btTort a ohild is eligible for a free 
sahool luneh, and nainy ^istriotf rely solely on free**lunQh , 
data; or on -free lunQh data in Qombinatio^ with AFDC eounts, to 
identify target ireas* In /addition *to family oultural prefer* 
ences agalniV the rtvelation of 'family i and against ^artlci- 
pation in gover Amant programs whieh eitablish a type of 'depen* 
dency, other iimplr and extraordinary factors oan -inhibit the 
partlQlpatlon of specif ie ethhlo groups . In some instancas 
"French, and Carribeaji children In Mid-Atlantic and New England ^ 



states do not ^like the ^<ind of food provided by their school 
systems' in the free lunch program^ and do^^ot register for the 
free lunches. Consequently, their schools will not rank high 

^ ' ^ ^ ^' ^ ^ . 

among those eligible , and they may not be served/ 

Title I ^ dependenca on data from 'programs in .which'' 
parents voluntarily enroll the(jp"'ahildra^may lead to some 

^ . ■ ■ ■ . SjC ■ 

problems. In one largtf city, until the cr^aria was c^^hanged 
from free lunches dellvared to the public schools to free^^ lunch 
ellgibles- -^ principals were, ordering larger^ number of free 
lunches whicli were thrown, out because the children refuesed to^ 
eat them* Because the documentation of frae lunch eligibility 
in poverty areas is often poor, the presumption of eligibility 
being so strong i principals were often able to order far rnore 
free*Junches^ thatn ther schools were eligible to recelys which 
"insured the prxOfTty f t h e i r schools 1 n t h e Title i ^ r atTk^tng -;©^f^ 
eligible 'schooli; Not to. order the. lunches ^would deprive the 
school of its Title I progray. ; V ' . 



In sepa antas, lowert-ineomt ethhlc grdups Qonetntratt in 
tht pfivatt sehaols, so that an exifflinitlon -of the .ineomt 
eharacteristies of the pubH*a aohoQls would not pevtal the 
povtrty-impaotion in the a^aa, Suoh air oumstanots frequently 
occur in Mtxiean-Ameriean araas, where the children of the 
bario say oonQentratt in the private schools. Public schools 
may gpllt a lowif ..income area among several schools, and even 

' . ^: / ' ^''^ V ^. \ / ■ " " . ^" • = 

among -several school systems, so that none of the schools 
attendance districts reveal, in their statistics , that they 
include a low income area* The private school serving such an 
area may be serving a totally lower-income population. 

Target Areas and School Desegregation . One of thi most /dlf* 
ficult matters for Title I is the consequences of integra- 
tion' projraras on , Title I districting. All integratidrr programs 
share the common feature of assigning children to^schools 
different from the ones to ,^^^h they were' originally as- 
signed. The, ^assignment may be to ^chools voluntarily qhosen 
by the student * s parents , and one easterh city has gone so far 
BB to permit Its students to choose to attend public or private 
schools in suburban areas with the central system picking. up 
both tuition and trarispor tation expense, Mori commonly, 
districts * reassign students within their own boundaries to give 
a racial balance, to their schools. By far the most common 
manner df reisslgnment is to employ what some districts call 



attendanct dlStrlbt . Planners divide the community into a 



resldential^rea and obtaiffi raciil oenaus irifofma'tien for each 
area. Than th# ftiidariti^l artas close to what uaed to* be the 
ntighberhood sehool' are assigned to that 'school, arid to each of 
/ these rejidtntial areas Is matehtd another, from a different 
*area, pepulatJI by a different race. The atteridanot area ^of a 
school will then be composed of a few neighborhbod blocks close 
to the school, sharing ^the racial characteristics of the 
neighborhood, and other residential areas elsewhere which will 
give the school population a racial mixture. The new atten- 
dance boundaries are built up of contiguous andA"scatter site" 
residential areas* In .the mo-st highly dtveloped plansV chil- 
dren from wealthier majority neighborhoods are "redistributad", 
into some of thtf* inner city schools, and children from the 

• ; ^ ■ " " . - ■ ^ ' ^ ■ , 

I • . ■ ■ - ^ ■ . , ■ ; ^ • 

inner city into the outying schools.' ^ * ^' ^ ^ 

In a typical case, a minority inner city schbo.l will 

lose some o^f the '^blocks normally assigned to it, and^the 
. c^iildren^from t^iose blocks will be bussed to ^a more purely . r 

white school; in their^- place the , inner-city school will have 
^assigned to. it blocks of students from-more affluent , more, 

majority neighborhoods, Iri^^ such easesX^he Title^ I target area 
.b#come* the scatter site attendance area of ^the school, 
' ^ . Title I regulation require that schools be ranked 

according to some poverty index, and If is the clear intention 

of the law to use the sehool pov'erty ranking as a proxy for a 
' * " . " ■ ' ■- - ' ' .j 

direct, me.a^^fe of low-income^ environment in the neighborhood, 

sii.^n,oe^he^urp^se of the law Is to overcome the handicap, 

imposed by the low income environment on children"' s scidemiQ = 
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attainiaents. But scatter site neighborhood schools no. longer 
ftprestots a contiguous neighborhood and is likely to. iiielud* a 
mixture of both wealthy and poor blocks in all cases. The 
eonSiquenee can be sevePe for cttildre'n^^^^^^ 

in the lower income area.. ■ Children bus sec} t'o outlying schools 
to Tmeirate theBFiB¥y find that theln new schbol does not 
qualify as a iehool in the . targ^ ar^^eeause it^ is too 
wealthy, and that they will not 're^elv^ strvicts they would 



have received had there been no integration. Blocks in out-, 
lying areas" assigned to inner-city - schools beoome "target 
areas" as lorig as the new population characteristics of the ^ 
target ;irea schools receiving the' affluent, studitnss does , not 
force them off the eligibility list. - 

Hence, certain sections of , t,he wealthier , majority 
neighborhoods which prior to integratioh were not eligible 
become eligible because the children in them now attend — or 
at least are asligned to — a title I 'target school, whereas 

i -■ . 

the blocks in the inner-city artea which bef.ore had been identi. 
fied as" Title I target areas lose that designation, since the 
'c^ldren •living In them are now assigned to more upper-income 
schools which are not" target areas schools. • 



The experience In a number of integra^^^ cities sug- 
gests that many of the children reasslsnea: "l^r-ow: t 
schools to the irtner-city schools do nolt atteg%>^:^ ^f"® ^^"^ 
bv ''their parents to private ■.schools or to subi^'San ^^sohOols 
beyonH-'fthg' reach of tfie central city s&hool .■system. Neverthe- 
' less , " the;,neiihborhoods in- whic^ft -^they fe^^^ target -areas, 



and all .children living in them, ineluding those beinr sent to' 
the:suburban publie schools," art eliglbl-t. Title 1 eligibility 



has nothing to do withVamily income of tfre eligible child, and 
depends on area of residence alone. ^ 

' It has even occurred that so many low income children 

have been reassigned to schWls in wealthy nelghborhpo.ds that 
the^wealthy school Ws beeomiL the target area, at the expense 
of inner-city publi'cNschoola. \ln one western cityj' so exten- 
sive is the bussing prWram thak a public school in the wealthi 
est neighborhood of the\^ity is l&h on the list of target 
schols. So children f romXwealthieX neigrfborhoods , who' are not 
'disadvaniaged by the environment of-Vovery , but who are, not 
attaining at average rates oV ^rogresk will replace theinner 
city ehildrfen excluded from the, programs 

In addition, children , fr^m the welithier neighborhoods 
now reassigned to the lnner-city,>chools v^ich retain their 
targetj-area designation will also\e eligib^ for the program 
and replace some portion of student^ who had ^een eligible 

pr^ior to integratii^n, 

Non-p'tJblle' school children, are^-affeetifw the Integra- 
tion ^rdgrams. ,S6,me blocks of inner-city areas j, }|or'inerly Title 
target areas because they were lpwer-inco\e will 
be target areas, 'revert though , their income levels' hiv^ not-; 
Changed. . ' .fhe . children f ¥sidini: in,triem , ' and' attend-in g non--;^^-- 
publi'c schools are no longer eligible for Title ,.I ierv.lceS . 
Some blocks in wealthier neighbor ho oarr^h%e^h hav% bertf reas- 
signed to inner-city target schQolsh^wtl-i--be target are in - 



thair plaeti and the^nen-public sahool Qhildf^fi in thtm anti-. 
tied to sirvioes, ^ ^ ^ 

, thltr saetlons of the GommunlAy ©ay InQraaSe tht numbar of 
aliiibla non-public school ehiXdran^^ It is ganerally the 

cast thit the highar tha ineoma ^group , tha graatar "tha ^ parcant- 
agt of chlldran in ^hQn-publlc schools* The problam is one 
percaivad in tha private sactor as plsallocatidn of pfogram 
rasourcas to the detrlmant of the 'Childran most in naad of the 
saryicas. When tha chlldran from the wealthier neighborhoods 
are bussed into th| inner \cit3%chools , the schools raoalva 
extra services which benefit all children^ in them, even if the 
school loses its Title I target area ^dislghation . When former^ 
ly target area childrtn are bussed out into\wealthier schools 

V and lose Title r aligibillty because their n^^ schools are too 
jfealthy, the neighborho^ods in which they residf^lose target 
designation* The bussed children, themselves rac'^aive some 

; compensations for their loss of Titli I* They ar> attfndini^ 
raput^ely batter schools; in wealthier communities, and enjoying 
superi^'i^r resources such scJtiools have built up over the years- 
resources not necessarily reflected in either current opera* 
ting cosps par school, or i^ overall capital investments per - 



Uttendanct It non-pub is afftcted by so. many 

vaOlable --\ot in the least being availability of the ' 
schooi^f tn«t even this loose generalization should .be 
acceptfd with \caution , In any cojimunlty the trend might be 
/P re 0 i^s el y op pffait a . ^ foM^, example, 't h e. „ m e d 1 a n « i n c o m e j o f f a m i 1 i e s 
^' with dhlildreh in private schobl in New York State is lower than 
for those in public School. * 



school, and so not readily q'uahtifiable* Inte€r«fcio^^^ provides 
them with s palpable education benefit, at least in theory 

^ But the private school children remain in the impover- 
ished environment, lose: their Title I eliglbllityi and reeeive 
no eompensatfng resoure'es, ^ -L 

Scatter site attendance distrle tings removal from the 
target area] of blocks in t^e mo"S^t Impoverished sections of the 
community formerly included may have a mushrooming effept 
disabling private school children from participating in the 
program. In general, private sehpol chldren are served only if 
they are sufficient numbers eligible at a/seho'ol^to warrant 
placing Title I resources there. A Threshold number of stu- ^ 
dents is necessary. The private 'schbol must become a site 
before any eligible student attending it may be; served. If the 
loss of designation as a target area of a portion of theN ; 
private school's "attendance area" reduces the number of 
eligible children tbe schtfol enrolls beloj^ the neQessary 
minimum,. -all remaining, .eUgible^ c also be deprived 

of the sej-vlces. It Is more likely for private schools to lose 
their site designatldn than^ the public becatjse they are general 
ly smaller schools. They may obtain site designation even if i 
higher proportion ^f their children aoademically qualify, as 
compared to the public schools In their area, because their ' 
numbers are too low. , ■ 




Sch ool Attendance Area' and Title I Target Ar li 

llity . One important source of inco.mparabillty is fntroducea 

into Title I by the manner in which the dimensions of the 



target area art defined. Title- 1 regulations tie the tir'get ; 
area to the attendance disfrriet of a public school. Presumabiy 
the most inipor.tant reason for ehooslng the approach of entit- . 
,ling°the entire attendartee area of a public school was to . 
perftit the school to treat the mos*t severe problems of its 
neediest students. It is reasonable to select for treatment 
the most severe academic problems experieneed by chiidren of ' 
the same school, and unreasonable^ remove children from- - 
consideration because they do not live, within' the proper 
bound. The approach salves this problem in most caes, but 
becomes unreasonalbe, given the intent of the present I'aw, when 
it includes children whose academic problems are unr'elated to a 
low-income background. This occurs in public schools when 
systems have extensively integrated. 

Tying. the target area solely^to the public school, 
attehda*nee area causes difficulties for the program in , 
non-public schools. When sited at thes.e schools, the program ^ 
experiences just , the problems the public sehoois were trytn.g 
to avoid by a'dopting school-neighborhood targeting, and the^ 
problem is actually exacerbated because of the kind of 
accidental gerrymandering' of low-income areas that takes 
place for the r.easo'ns having, to do with the,^ povarty datj^ 
employed^that' we discussed above. The problem IS not limited 
to simply trfi fact that the most aca^eimie^lly needy chlldnefl 
In private/schools will of^en be excluded , because of their 
•residence/from eligibility. .As we shall dl^scusi , may dls^ 
tricts .allocate reso'uroes to' schools on the basis of the 
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. numbers of eligibles at that site so the qu^li^ty of servlees 
delivered to eligible- children selected as. partieipants Is ■ 
^ ,,also aff.ected.by th^ In fact, the difference in • . 

"eligibility base for schools in the two sectors appears to 

' ■ ■ . . ■ \ - ■■■■ ' ■ " ' ■ - ' ■■ 

cause the, most severe problems of eomp-arability of trfttraent 

of public and privatfe school children .as we ha,ve figund'. ■ . 

It might bf argued that^ the adoption of a mora ;^ 

- " - ' / , '\. . ' ^'^ • / ./ ■ 

^natural" tarfitorial ;base for tha\tari,et area, outting 

. ■ ^ ■ * , ^ ■ , » . ^ . • ■ ■ • ■; ^ * . ]/ ' ■_ 

^ . dire.ct conriaction with *the public school att^ndanoe district 

r ^ - X" . ^ . ^ ■ ; . ■ ^ - ^ . - :. ^ . / ■ .. 

/ V . ; ^oulidaries, wpuld not solve the problems foh the private 

V sehobls , but would irf^ turn oreite problems for the public.^ 
But there art two considerations ; whlah iuggest the approach^ 
V would- be worthwhile. If title 1 funds are in factbeing 
delivei?0d/to the sites 'and studepts^ the: law 
the ypresent approach, there is no reason to belieye^thifs^^ 
womld be missed in any newer apprb^ach* On the contrary , , we 
know the present approaQh is underassesing problems ,for some 
^ . public schools and some ethnic groups'. '^The strictly . territor* 
^ ; ^ial* approach should remedy that prablem. Furthermore, the . 
new approach would .be much simpler to^ implfment. Currently,, 
the identification ^of precisely^ which schools are most ^ - 
: economically impacted, and*ln what order, consumes great :^ 
ambunt^of distric^energies. \(And the preqlsion • is of ten 
just a, chiri^era , since the basic /indices themselves are nt 
. ^ .. that gqod for fully, idantifying th€^problem\ ) The ;new^ - 
. . approach would treat non-public s&hool children more fairly. 
■ ■ ^ Even if the new approach did cause :SchoQl dlstr^icts 
y / - the same sort oi problems in tlielr publle ^ooi^^ they 




now--e*peF-tence in-^their ppivate school sites, it would sfr^ill 
b#, worth adopting. We Qan presume the/dlstriets woulc} 'adopt 
prp'atduras ^to^solve the prpblems of mis^allooations and^ ■ 
.mli-identlf ie|tion in the most eq'uitablt f ashlDn "They have 
not movfd to correct IheBeproblemaVin the portion of their 
program affecting only hon-publlc school children at the 
present time. , ^ * . . _ - = ^ 

State Compensatory Education Pr^ograms and Tl^-e I target 
Areas and Needs Aiseisment , The better a . public schobl ^ 

district plans to integrate all its ' supplementary programs ' 

for th^ greatest impact on the educational problem^, of its/ 

Students, the greater the difficulty for the LEA Title I 

si " - ' . 

program of delivering a comparable, or even merely the most 
appropriate^ program of services to the .non-public school 
students. Fourteen states have .adopted stata compensatory ^ 
education .pi^ograms ^which supplement the federal {program ^ and 
states and districts fund numero.us other/^peclal programs / 

which duplitf&te , ^ supplem^ent or ' complertent parts of the ; 

- ■ 1 ' 

activities ^ supported .in Title 1 programs. Most districts 
coordinate their various programs for greatest ef f ecti vene'ss . 
Some CQ^ordinatlon Is inevitable since "the d'istricts ^ them- 
'selves design the objectives and activities they will perform 
under Title I and un^ir most ' state compensatory ^programs . 

Stpte programs' generally ta^e an "instructional' aid ; 

not a ."ohild benefit" oappro^ch They prbvide districts with . 

_ c . ^ ^ ^ . . . . 

... , . • - s ^ 

restricted' aid , funds .which may be . expended'^^^^-nj^^f or le|lsla-' . 
tivf.ly ■ defj|ned purposes, and acti^vitles , In, only fpur'State \. 

■'I ^ • _ . , ' ' .j- 

= . . * . ^ ' ; • - ' - . . - ? - . 
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programs ip^t non-pubii'c. 'school c'hil-dpen sefv^d. - State legisla^^-^ 
^r^es apptar, bound ^^(5 the, district- appp-ofch, and wheQ^^, -■' ;-/, 
d^iring to support privite school, studenttY- tended to'".;. ^^ 
Btt«fflpt/tP indludfi private sohools Iri; their progra^^n » .' , V 
cdmparatiie. manner. The ^Supreme: Caurt has frequently struck - 
'down sueh state aid- ef^^'rts as aiding religions. - ' 

. ' The state with the best4dev'eloped .su-^plenenta 
have i-n recent years iConcentPat"e.d '"efforts^ ff^^ 

and accountability at the district .levels. Som^ state offices 
of education have developed quite effective techniques' for-^,^ . 
encoijraging or even, requiring 'local districts to undertrake I - 
conjpr.ehensive planning hf the 'educationa,! need^ their studefi^ 
have^and to discover th.e Best and ' most ef il^ient' way of imple- 
mentlng the ddzehs of categorical prpgrams available to them. 
States wtth eompensatory education programs. of . .their own -are ■ 
tffe most active In' encouraging' and overseeing; such intfgrative 

planning., ' , 

Cal'ifdrnia appears to have the largest, most preclsel/y ^ 

defined compensatfory education program, *and a state board of 
education has. itself taken the lead in requiring local dtst 
tricts to implement p^lanning and accountablli.ty^ ma 
approaches, -.rts program will Illustrate the difficulties posed 
for noa^publlc/school children, eligible for Tltle,^! by .similar 
sta.te ind looaL programs , ' " . 

" • ,' . Call'fornla;«s state compensatory educatii^n program does' ' 
hot signifieantly dif^fer' from the -federal program in its design, 
or -funding.' 'The state compensatory education program, deliv-er-s , 



approxlniately the sam«_afij^vl^ea. to thV --m^^v i**^ . , 

federal program. . Tire ^^tate board; of edudatlon ^as. fexprMsefd . • 
ebneern that th6 largr. amounts of *xtrt fufldi-ni proyidad^^^^ ■ . ^ 
spent in such a way that results can be measured, and has / 
required that LEA'S spend at least: $550 pep ^pU ierved with ' ^ 
■auxilliary airvioes. The districts ^ are >ble to serve the needs 
of most targit area children at this level. O-orf^the opmbinatlpn 

of local, state and federal funds. . - / - ' ' ^ 

In the past, the state permitted each district Vo desigh 

thtir state and federal eompensatory programs toffitfier> .so .that 
the target area was the sane for both ^^oirams , the s.ervlcM 
ident^al, and so on. In a simplified view, the state, program^ 
simply added more -resources to the Titlt I programs denned by 
the LEA'S. Eaci target area acHbol in .the public-system 
provides the SEA with an integrlted plan for the use of the 
supplemsnta^^ funds it' would receive from all sources , state, 
local and federal. Because of the large amounts of supplemen- 
tary funds from several progrSms included on the integrated - 
, planning documents, it was poislble to- serve the Children with 
the greatest need at all schools within the target area, at the 
$550 minimum level.. Each child would receive some federal 
resources and some state resources, but the allocations were 
not clearly separated. Title I. might support. the reading 
instructor in one school, but state funds in another. ; Such 
variations could occur even fon students in the same program in 

the same school. * 

The variations made no practical difference, so far. as 
the students were concerned, but did complicate the- task of 



^^^^ .■.==1 



b*Pttltted .the^ f et-sprtad further and Genatntra- 



%md on ^m:MoBt\ mom 



eflidaljy iitffi^ ehildftn in tht publie 
epmpltmentlng ftitt^ funds would support 



:! 



^rvieas to lass d#f i^ant ehild^^^ those sa^@^ls, ©r would 
support Bomm^ of tha ppre luxuritoua a$p;aets of tha program of 

LU/ruT\lous Is ypad in a sania^pppMOsad tio **^asle''« At a 
lowar. laval \of fundlAg many of the aotivltlts requirfd by the 
stitf in #i tlf -1 'wpyj^ ba droppad'j in favor of more basic 



Instruetion . 
^ The Califfcrnial state ^aduQat'ion office 



has adopted rules 



which Insura^^^^^^/t of suppl'fmental funds 

'oduce an integratad land cQmplementgry inpact. But only Title 
I\funds are availabla jto the LEA to maet tha problems /of 
non*public school/ chil|dran. The Title I prbgams designed for 
those children 'do not Substantially differ from those designed 
for the public schools 
available per child is 
in the public sector wl 
but only smaller amount 



except that the level of resources 
much smaller* Decisions^ have, been made 
th large am^ounts of resources in\ mind , 
s are available to take care ^ of the 



needs of the non-^ublic school children. The decisiQns are 

f ' J ' ■ , ■ = ' , ' 

^inappropvtp*^ for the private .school children , 

■ . C ■ ^ :■ 

A federal disir,ictsj court case from 'Oakland, Alexander, 
vs Callfano (1977), will further d'rw^atlcally affe'ct the 
fortunes of the non-public school ohildreh if a-ny ,of the rules ' 
proposed, at the federal district level are adopted elsewhere. 
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The couir% considered whether- the integrated' planning require- 



leht, by Which 



fe4eirar' funds" were -blended with state fund^ at 



the seJiiool levisi, 'Ofet , the federal^ requlrementj that Ti^le 1 
funds, be stricily supplenientary , |and not used to supplant .\ 
locai funds. , To implemrent the rule, the federa'l iovernn^nt 
requires that target area schools have been- allocated at' 
least as nueh per' pupia .res^oure^ as nori-tariet schools . ,! 



before any federal resouree.s can be ' allocated . The . court 
■ :^■ ■ ^ " . . ■ " ' : A- 

.'ruled that Title I money must be kept Identifiably s©pti«ate 

from the state. funds; and cqial^d only, be disbu-rsed to schools. 

after the state fund's -- pfincipa'lly the stAte compensatory' 

education fuhds were ' disbursed . - The state fund's would be 

•given, to aid the chilldren- in. the most impoverl'shed schoois-' 

following its own .guidelirnes / and then Title 'i' funds would b&i 

alloqated to t'ha ramalnlni schools on the aligible list-. ^ 

'Non-public school chlldreji are^ ©nly eligible *if .they 
reside in an. attendance' area .^being served by Title I 4n - 
California. -The court's approach would mean that the' most' >■ 
impoverished neighborhoods served by private schools would 
not be in Title" I target areas ^ but rather in state compensa- 
'tory education areas, State^ervices would not be available 
to the private school children- living in the most impover- 
ished 'areas . " ' . = 

A variant of the count * s approach is much more commonly 
found in districts. Federal Title I tunds are expended- first, 
ts take care- of the neediest cases in th.e poorest'(parts of the 
community^ Then state Tunds*ar,e used tp tike care of academi- 



■ eally needy children in othi^r, less impoverished sch6"olSi- lOlnly 
thk private schoel^'chilci1-en €n the neldlest (Title 1) schools 



X 



wi.ll be served . However , - the. public 'iystenr will have made. mshy 

■ . 'V ' . ■• V ' ^ - ' ^ • • ' ^ • ^ ; ■ ; ^. ■ - ;^ 

' dectflon^ about thf "proper balanee of" services it, should 
prWide: every time the-system provides an additional incre- /- 
"ment of service to.a participating student, ^it outs out another 
student for whom there 'will be^ insufficii^nt* resources remain- " ' 
^' ing / The sys'tem must ^weigh the-^ higher level of disability . that 
will go untreated in those cut out of thf prograni, ^ The balance 
is obviously , a delicate one, ar>d is str^sj^ by ,the systern in r 
full consideration of the resources that wtll go to those 

- students excluded from the Title I progranii. If -a^ state p'rogram 

provides precisely the same servdces/ to^ s;tudents left out of 

- \ ^ . ' ■ ^ ; ^ \ ^ ^ ^ ! ■ . \ ' ■ ■ ^ t 

the federal program^ the planners wili be more willing to 

- ■ ■■ ^ • \ ^ r " — ■ - ^ \ ■ ^~ 

concerttrate services' in^ the federa/1^ program for greatest . 
imptcti, even if that spreads the /servp^ces narrowly j since the 
siate program w_ill aid ' those fxc/luded from .4^he., federal by the 
conceatrat^^ decision. Unfortunately for the' non-public _ 
school child, this state of affairs produces unbalanced deoi- 
slqns, ^since only a fraction /of the resourQej which weighed in 
the equation are available ^o their needs, ^and because there 

.->->-^^., " , ■ / ; ^ ^ . ■ ^ . . ; ... 

'are no other programs to cpverthe needs of children cut out of 
the federal program . 
\ ' In either case, wii'ether federarl funds be expended flrs-t 

or second , the requirement ^that the f ^nds be Separated shrinks 
\- the Titi't 1 target^ are/4 ,^ with dramitic 'reperqussions . f or the 
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nari-pttblib /se'&ol- chiadrerji/ -T ar-e'a ^shrinks 

the number of neti-publie school 'cfhildMn Eligible Tor. Title I.- — 

CBlifSffnxB miloomtf^B l^s^/Tltlc I rtsourQfS to each sihool'^ in 

. ^ ^ , ■ - • ■ ^ ; . ; ^ : • ■ ■ ^ . ■ ■ . ^ i. " , ;• = 

the ,pubrlc* an^ ndn--publip sietof an tM ba^ls of the humbef of 

f ligibl^ In it i Htnqt the, tntir^ Tltlr t 

non-p\jBlie sqhopl ehildrf n , ^ deterfllMd by . thevqumber of 

aligibles foun'*. Tha smaller' the* firRtt "^araa r the fawtr the , 

eli|ibles; the smaller the pot Vf funis and - theV fewe^ can 

-\ . . \ ' * ■ ■ € ^ ' ' ^ ^ \ ■ " ' ' ■■; ^ \ /. . - " : ■ '\ V. 

/partictpat^i, and the^lower the ■amount of sery£4e ^h'ieh ban ^ . 



furhiBhed them. Teohhleally ipeaking^ the clreumstanbles -are 

the same: for the public adhbor^chlldfen so far aa Title I is 

■ ' ^ . r ■. ".- ' ■ . ^ ' ■ . : .. ^ 

. ^ , . - • ■ ^ ■ . * . . ^ , . - . ■ -^^ - - ^ -. 

.aoncernedj but thW consequences are difftfrent's- 'since those ^ \ 

. : ^ ? ^ ■ " : ; ^'^ - . . - 

children are provided^ith state compensator y adijc^atlon* services 

^ Title' I is .planned in some , states a^ a ccmponent.of ah 

overall appmpach to renUdial; problems , but , only^ a: portion* of 
that app:rOach\s av^ilabij" to the, private school , children * To 
tKe extent ttMt th 



ne system r 



has supceeded ir^ tightlyi lntegr,ajtln| 



its, auxillipry prdgrams , to .tha,t^ ex 



ent thjf^jprivate sohool 



ar ^'mall portion of the . 



child is disivantajed by having on|^ 

program available* If wi wera disclaiming a free l^nch progt^am., 

in which both state ^iid federal government made oont'r ib-ut-ionf , 

' ' , : t^y . ' ^ . . . ^ U 

the. prd^blem woul^be clearer*. It would be. as if thf state 



armed i balanced diet from all resouroeS', decided to- use" the 



fed.eHal funds to purchaselM^lk aad thf'' , state funds ,to purchase ^ 



ERIC 



meat, and-then excLud^ed th\ private school* children froi^.the 
portion of the program delyrtir ingV meat ^ 



J 



-79- 



;. • ^ Jiteniitii^ely; :as.,if.th^ Estate- -i^ ripqulfing;^ 

/'ia.OO-J'lunfciN^ j'br' aiaVVlii^dreii » . antf paying for lianches for -,; 

^qhildr«n.'^irt half ih^- district from federal funds ;and the other « 
lialf f^om itate eund-s . 1h« half of the private sphobl chidren in 
the 4tate-furtded portion of the distrl^fwould not be served, nor 

could the' distriet provide $1.00 lunehea from federal funds to 

■ ■ ; - ' w ^v" ■ ■ ... ■ ■, ■ x-: • : ... ■ ■ , 

all the prjLvate -sdhool children in. the tarsftt flhea. ^ 

■ ' v ^ ' . * ... ; ■ ..- * ,. . ■ . :^ ■ : " y .; 

' .-" ^ASSESSMENT OF NEEDS, mND rIlATED DECISIONS- IbOUT , 
v .- * . PROGRAM OB jECTIVES - • / . _ 

At'ari early.point irr thejimpl-einentatioh of a Title 

. ppogram, a aistrict must decide what, its. program will, be. Should 

.'i^, hire teachers, or- only aids; should, it: of fer 'intfend^di^agnos- : 

tic and'prescrlptive services, or concent ix^te on standardized y 

-' ^auxil-iary services; should it concentrate in language >arts of jvA-, 

■ >■ / . . • I • ■ '• : ' ' 

.* 'm'athf 'offer counseling br incorporate a , bilingual component ; ? ; 

' ' *■ ■ should it pNivl^e a„ lower level of services to a larger numbfer of ; 

' ^ students, or concen'tr|te. all services o.n fewer; should it serve ^ 

^ all schools in the bilow average Income , attendance districts , ' or ' 

■ \ . only the Ibwestl There are an Infinite- number of activities a ^ 
district could undertake, and the larger the district the greater 
" • the variety for%h'ich there i-s a need.. Districts have an obllga- 
' ^ ; tioh to assess' the needs of all children in the target areas, but 
thif is .obyiously difficult -siriee the ppactieal , definition of 'the 
target area., depends to a degree on the ■ precise approach the 
' 'district decides to take. After ■ the Initial year, of course, » 
.things are-easier, In that a District Advisory Committee CDAC) 



erjV' ■ - • " 
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com|o's€d of represerifs|ives \drajfn,froa eic)^ public "sphool Site 
kdwtsKiry, Qotmltt^fli^ic) must advise on the plans, making it- 



unltktly that»J|ft^a would occur any substantial radeflnition 
of target arelM^T SAC ttambers ©rr^^ DAC art- reluctant to 



approve proposals which would eliminate the site^s they . represent . . 

' y - ■ . ■ ■ . ■ ^ \ - ; ■ - ^ 

' Tt is even mopB difficult f^ the district to perform a ■ 

needs assessment of the non-public students, since these students : 

are^ di^s^o^rf d/.to be eligible only aft^r tjae public, school site»a<^ 

' are^ dWfi^^^ ind =the public school Tl^le I staff does not normal- 
7 ■ ' f^'- \ ■ 7 * ' . ^ , ' ' 

ly have regul'ar discusston with private school teachers and 

/ ■ , ' ' ■ ■ • . . * 

parents to' discover what general needs sj^ould be met* In gener- \ 

ai , publj^^sehdols^take the lead in defining the . needs programs 

■ ftill me^^;a»i quite naturally ,^ they ten-d in tjyeir choices to 

emphasfrge' areas in which they perceive their own students to ^e ^ 

'- ' ■ ■ < : . ' ^ , 

deficient. i4Bu.t student deficiency is to some extent a product of 
curri^^i-tfff^o^ where the emphasis In ■ a student's J-egular academio- 
protein rtf^s. In many commu,nitles, public sch^oTs have decided 
that they are doing well in/'subjects like math, but should 

■ - _ ■_ _ L^r _ _ _ J _ __ _ _ _ . • 

emphasize langya-ge arts J but for the private schoorsT^Tmicn- : 
traditionally emphasize language arts to the^ detriment of math, 
' tri% opposite emphasis would be more vaj.uable. , In dne^stern 
■^oity, the-Title I staff performed a needs asse'ssn^ent of the , 

* if - 

languages which the program should include * in the bilingual 
compontnt' of its Title 1 program, but failed to note tha^t vir-r 
tually all Russian-sppakijng refugee Jews had enrolled in Hebrew 
Day Schools: Russian bllingualism ^bb not included in the', 
program despite g^at need for it. 



It is not inavitablt -that th© basic nttds assessment 



©f^the Title I program ^will fail to fully consi^ tht^ nte 



ds 



of the private sch&ol Qhildren; many tdlstric^s tiave performed 
the task admirably. Rather the pQiJit is that needs assessment 
is an area in which ^t^e aompahabili ty of services delivered ^to 
non-public school children can .be affected by district choices/ 
The prppo^tion of non-public school children served and the 
quality of their services are affected* As a further comlipca* 
ting factor, we see the possibility that the needs ^f the 
nan-public students served are different from those of the 




ublic school student served r depending on what tfre emphasis" 
infthelr respeitive schools is. Precisely *he same services 
•available to all students might prodube an incomparability , 
depending on whether there were systematic differences in 
stud^nts^ needs , 



\ __ = ■ 

^ TES/TING AND IDENTIFICATION OF .NON-PUBLIC ( ' 

. ■ . ^ SCHOOLSTUDENT ELIGIBLES 

^ Once the progra^ has defined its area of emphasis, it must 
test students to discover ^which are eligible to receive. Title I . 
services, since the services are tb be given only to the ne©.dies%, 
st4Jdents . ' ^^Dlstricts ,must choose the neediest students for the 
program, but^the area of need measured and the threshold of need ^ 

r ; ' ■ ■ , . • . ■ ^ \ ■ . V ' 

chosen to define eligibility are at the discretion of ' the dls-, 
■ trictj as Hs' the means of evaluatt^g need. As a practi^cil 
matter, dls'tricts are required ^to u'^se some form of standardized 
testing, since those ahosen as neediest must be chosen relative 
to the . abilities of the rest of the* children in the district- r 
T^e objpctive tests may, or may n4t/use national norms as 

% * ■ ■ * ■ 



refartnts/, Tht LEA ahosas the tests it wil adrnlnister; in some 



eases the tests require children] to be defieient In verbal skills 
before tb€:y will be liven aid irimff%h'*or^hV J^lher non-ve^^ 



sufeject area. '"This apprQaeh^fjf wdrk to the disadvantage of the 
private school students, in th^ fev^er of ' thpir number would be 
chosen. As we shall discuss below, in some districts, the 
numjDer of private school students eliglbles affects the num 
served a*nd the quality of the ser-yiees; in other districts there 
is no rtlatiinship, ' * ^ 

A more' senidlus problem .for non*pu,blic school stodents is 
whether th^ wil be tested, at all * ; Rubllc- schools have little . < 
difficulty identifying which of the^r studenis live In^ theVtariet 
areM. The only complication^' that/ sRpear to arise occur when 
the system has av program of volunt^Tily-selected public^ schools 
or voluntary transferrals ; the rand^ness with which other*-- . 
non-target--school,s in the system may be*^ chosen can af feat the 
public school child's chances of being exafftined, .But his problem 
is not widespread* The public ^ school system usually relies for - 
.initial eligibility on the. .tests regularly given to assess 
s tudent^perf ormance , - ^ _ / . 

Because Title I does not have to administer screening - ♦ 
tests to public school students , it does not administer them 
to Tion^public schooi . students , But th*? ndn-public schools ma/V not 
employ the same tests as the public schools, ^or may not re|ularly 
employ any group-ref erren ted testing , at ^all * If the n9n--pu'blic 

school, canfiot show that the children" it smggests as eiigible for 

. - ■ / .J- ■ ■ ■ = . 

the program meet , the achievement percentile- use.d In the public 

■ ■■ - . ' • - ■ - ' . - • V V ' :'• ■ ■ ; 

. # ■ ■ * 
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system as tht threshold for eligibility , the .ehlldpen- may'^ tfe 

eon sidere d eligible, v ^ _ . ■ - 

• 'Trfe diieoTeTy of which children should be tested is a !, 
iajbr probleln for the LEA, and ,caD greatly affect the oppoptunity 
.of the private .school children -to participate. . Publ%o school 
systems identify the children whic|i reside within their atten- 
dihee areas by waiting td-see who registers f orvschool . , Sorrie 

sampling and other 'projective techniques are used in, their , ' 

■ ■ 

planning^ but the lists of iStudentS aetuall.y ■ eligible come- f 
• their own registry. (The only other, lists we have found in use^ 
in the course of this survey have been department of "ipcial 
^^^ervices lists of federally depeadetit children-U the publi'c 

\school lists are quite 'selective, and do not Include childrenin 
^rivate-sdhools, children not attendi«g school, and children in ■ 
other state and -private institutions. The LEA! s miust go, to the ' 
non-public school authorities t'o- pbtain lists ofV;Children' -who may 
reside in the target areas, along W4th 'the- ehildreri's addresses,,!^ 
and in somp cases their, reading or math achievement levels. 

'sven thr-most highly drgahized private school syitems do 
not collec^ the names and addresses oT attending, students in 
their central offices. In most caseSj the LeL must contact each • 
private school principal to obtain 'the names of students living 
in the :tapget areas, and this requir/s the LEA to supply the , 
principal with iraaps or ■ address lists of, targeted streets. For- 
the majority of communities , neither .the "LEA nor the state office 
Of education possess lists of the,, private "schools in the oommun- 



' ity, so that the tEA, mUst* take some effort to jacc^uire that 

infornatioin. • ., _ • - — 

. , ^ _ . - ..^^ , ^ . , > ^ „ ■ 

Under the approach followed^ in moit -iystams , the total 
amount of sarvicts the LEA Hill dfrvote to students in the private 
sector is a function of the'*'number of eligibles discovered in 
that sector. The_ procedures the LEA adopts to survey th|)'hojn-^ 
public school population are therefiire of great importance* An 
n^derrcensus of private : school eligibles cannot be discovered by 
exiniiriation: df the statistics) aQ LEA submits describing the 
degree ..of non-public schopl; student partcipat ion* 

■ The threshold ;'at which the LEA defcides to consider a 
Student quaXifying for Ti^le 1 serviqes can af f^ect the sizf of 
the non-RUblie sfihoql ' population ac'tually served (i,e,j the :^ 
riumber .of participants) and the quality o^^the services deli- 
vered. Non-public schools ^^in tarpet a^as have" reputations for^ 
being academically more seTious Institutions , and the children - 
in thes'e schools are ^reputed to have better learned their basic 
ac^ademic skillp. In several .s^udifes (Hancock,^ Morton ) ^inner-city 
p^ivat^ schools' were shown to develop their students ^ abilities 
to a point oloBer to median for their grade level than public 
schoo^JlrS=^'serv ing similar populationst ' In general this means that 
the problems of the children in the. rftn-p'ubliQ schools ;are not as 
ieveri' is those of mpny. children in. the public schools , . Morton 
fi'^nds the' dlfferenbe directry. related to school prac'^tlces. 



*0f course wherr~LEA '"s eandldly report "they don 't. know" the; 
number of such eligibles , their "statisilcs" -reveal they are not 
meeting, non-public school needs, . -1 ; , ' 



Morton, Hatieoek,' ariH Grtei«y/eaeh 'show seif-»sei«Qtion does, no^fc- 
r'edu^e\any substantial "differences in academic pptehtial .between, 
the two seotors. The poi,nt atl whibh the threshold is set'4e.i, , 
th#; numbers of years a fift^ |;ride Jtud&nt: is >eipw median;^ ^ - 
achievement' for 'fifth graders in readirifg , 'br the percentile. 
ranking of a stud^t in the fifth grade in .reading) will deter- 
mine whether an apprbximately proportionate ntUmher .of nor^-publlc 
school children are -involved in th.e program. Iiv. a district 
•deeides that the cut-off point wil, be the ,40th pereentile in. . 
reading or mathV^nd that\t'will ser^e as 'many; below that 
cut-off .Roint as'ppssible, ^starting with the neediest \first:, tt- ' 
Is iikely that ^he L|A wil serve as , many Title I students- fs 
it would if the.threshqid for eligibility: were- 20tri percentile. ^ 
But the students included as participints would'dlffer between 
the two cases.. ■ substan^tially larger percentafee^ of non- 
public school chlldreh would 'be eiigible, and a larger number/V. 
- . / V ' - : • " 

of public' schools would. have eligible students'. 

■ . ■ - \, ■ ■ ■ . ■ ^ : . ■ ■ " - V ■ 

^' / Figure A describes. 'the relationship In,, greater detail. 

Let us assume that the distnibuti^n of achieveinent' lev^s in both 
'public and private systems is normal, and therefore follows^ a ; > 
'bell-shaped curve when we ohart it. Consider curve ^A to repre-, 

sent the distribution ' of below med'-lan achievement r,ates for . 

.. .. . ■ ■ ■ • - ... ;> ^ 

children in the public schools. Curve |; represents distribution 
-for , non-public, school children,. The curve ' for the non-pufclic - 

t . . . ■ 

sohooJ'cHlldren Is positioned yi-: few degrees^,^ median. 
Let line X 'represent a restrictive threshold at the 15th percen- 
tiie' and let lirie Y represent a generous threshold at the «9th;" 



:pefcentile. Line X concentrates the eligiblf list in- such ^ way^ 
that only a small proportion of rion-public school children 
(o-therwlse eligible by virtue of residing within the target areaL 

.are'eligible,- whereas line y "cuts the population in "such a Way 
that- virtually identical Berce.ntage5 of public and non-public ^ 
school children residing, in the .target area arfe eligible py\ 
virtue of their academic achievenjent . - ' . ■ ' - / 

■EFFECT OF ALTERNATIVE ACHIEVEMENT THRESHOLDS O.N THE PROPORTION 

OF NON-PUBLIC SCHOOt CHILDREN ELIGIBLE FOR TITLE I , 



Figure A 
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. * ' ■ • 

We canl'Ot argue that the non-public school children are 
"being disadvantaged by the more restrictive criteria, since the ' 
same criteria is being applied to both public and non-public 
-S^ool chlldrert. The non-public school children would be treated 



in a way' 'most' similar to the treatment of the childrtn in 
public ^schools a few steps above tho/se with the lowest 'achieve- 
ment -rates in the public system. Adopting a more restriGtive 
threshold is, in most systems, a means of concentrating funds 
into fewer -schools The more generous threshold concehtrates ^ 
fun^ in a larger r^umber of schools. In either ^ case trfe sameu 
tot^l number ^of students will ac^tually be served*' Observe, 
that it is poisiblfe to vary the proportion^ of7.non^public school 
students served In most Title I programs without changing the 
total number of students served, and without establishing any 
unfair biases against the non-public school students, . 

^ IDENTiFICATION OF PARTICIPATING PUBLIC SCHOOLS ■ 
The choice of the more restrictive eligibility 
requirement affects more than simply the private school 
students r in mos^i systems the choice determines which public 
schools 'will have Title I services delivered at theii^ site, 
Th^ determinations which greatly affect the participation of-, 
non-public school students appear to be most often made 
primarily to direct . the. flow of Title I resources within the 
public system, and with little anticipation of the private 
school student consequences. In a nutsheUj non^publlc school 
students' fortunes within Title I are most^ often affected by 
public schools seeking to protector- ertef^d-^h«4-r---^wn ^ Title I 
interests. This become clearer when we Heview how public 
schools are selected to be sites; for Title I services. 



The LEA defines a target area by selecting some 

■ ' if ' : * ' - 

indices of lower-income condition (such as eligibility for 

* 

free lunch program), and diseoveping the school district-wid^, 
average for that indices. Every public school with an average 
above the district wide average i . e .,. every school with a ^ 
higher percentage of "lower income" students — becomes a ^ 
target school. Next the LEA must choose the academic need 
or'i.teria fry which,_Lt will ^aMj^c^^ child. Median 

rates' of achievement will vary tpe^ school to school^; so that 
the more restrictive the criteria, the greater fhe pnoportion 
of eligibles .that will, be coneentrated in schools with the- ' , 
lowest median achievement rates. 

Even the decision about what will be use^ as the 
initial indices hinges on the political (distributive) effects 
of the indices. New York City has rejected criteria based 
solely on census tract data because it limited the tb-get area 
to schools m three of the five boroughs. (The data wSs also 
ffawed In that it dat#d rapidly.)' ItJ has since tried a list - 
of other formula involving AFDC and ffee lunch data. The 
district has attempted to find data readily available and 
therefore administratively easy to use, that does not produce 
obvious maldistribution of target area designation and, at 
lea st grossly balances the resources so that politically 
important portions of the city are not totally •: excluded . 



New York is a special case, because it is. a tiity composed oi 
five counties. Kings, Queens,. Bronx, Manhattan and Richmond, 
When OE first . distributed ESAP money, it mistakenly sent 
checks to each of the five boroughs because the money was to 



Districts may allocate Title I resources to their \ 
public schools in any of t^he^ollowing patterns. They may 
estimate the amount of . funds the^' have available for, each ^ 
elilible: hence they will take^he total number of eligible 
students .(students meeting bo'th| residency and academio need 
criteria)' and di\^lde it into the total amount of money avail- 
able for on-site school programs. ,-.(This is equal to the total 
allocation to the district, minus money reserved :for adminis- 
trative c<>sts, and funds allocated to centralized -for other ^ 
special types of ".pro-grams . Such subtractions fromUhe total 
• trant carr' be substantial, aipounting to almost half, of all _ . 
Title I funds in ,some distr'icts. We will discuss, the impact 
of this on non-public school ch^-ldren. below'. ) Depending pn / 
the threshold ■selected, ■ that is,' depending o,n the' number of 
eligibles discovered, the, amount of money avail;^ble per , - 
eligible pupil may or may not be sufficient to suply each 
student with adequate services. If the amount is too low,, 
then a further selection of students .must take place. 

Consider the following example: A school district 
is^ a'liocated $3 million for ,its Title I program, and it- 
discovers a total population living within its economically 



to be allocated to county levels. Richmond .(Staten Island) is , 
smaller -than the r.est, and has a lower percent of impoverished 
areas. By its association with the other counties m New York 
City, under certain target area criteria, it would be totally 
excluded from Title I support. Other counties m the New York 
area, wltfi,.much greater wealth but not associated with the 
city, would meanwhile be supported. 
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derined" target area of. 30, 000 ohildren. It adopts as a threshold 

the pul'e, that children must be/rjsatiipg- at the' equivalent of 2 
years OP more below grade level at the 6'th' irade , and finds" 
that about 15,000 target area children meet this criteria. 
Thus'the district has $200- to spend on every eligible child. 
However .'the district has adopted the followini rules: it 
will adequately meet the heeds, of each child it will enroll 
the prairam, and it wij 'serve the children with the greatest 
problems first , unless there are other, programs .Which will ^ . 
support there children's needs (such as public health, NIMH, 
Biliniual , Title -VII ; ' or other similar' funds) . "^Hence', the 
■distri'ct 'cannot , know un.ti.l. it hps identified the 'Qhildren it^ ; . 
""■will, serv&'^he precise amount^" of funds it must allocate- to- • 
"each ch;id''oh av.er age ^^fSinoe -'it might ^ be 
thousands of "dollars OJiJ an "individual .cMld.^ Let'' us assume 
that the dis-trict has rolghly calcurated th'at it must spend an 
average of .' $-600 per child in order to deliver adequate, ser- 
vices. The district caTi serve onlyone-third , or 5,000,, of all 
eligible children'. ' s ; " , . . . 

Our hypothetical district could allocate servi'ces to . 
eacfi school in its target area equal in value to $20.0 for every 
eligible child- in the school and let the fTitle I staff at the 
school decide which of the eligibles at the school should be 
serv.ed. In this way, the neediest children at every school in 
the target .area would be served and the number served In eich 



aenool would VtTl-oljghly proportionate to the numWer eligibl'e. 
Some variations in proportion would occur because some schools 
would f ind_they . had "expensive" students and eould not t'here- . 
fore 'serve as many/.' Other schools place ,uprfer limits on the 
quantity of servi/ces they will administer t&^a^ single student, 
on the theory thit the greater 'the quantity of services J 

delivered j ' the less efficient will be the student's absorp- 

■ ■ . ..\ ' ■ - " ■ \ - ■. 

~eion The appr'oich of allocating resources to . schools on the 

, ■ " I ■ . ' - ) 

basis of number , of ellgibles has the advantage of /spreading 

services to all schools, but the p'otential ' disadvanta|e of- 

■ serving children from some schools whose aoaaemic problems are 

'-much le'ss severf than those In' others -who are. not being 



served. . ' \ ^ p 

'. Other .systems rank all .schools according to economic 

impaction, and theft serve all acgd^rtic ellgfities at each 
school until its funds run out . Bub In this, •approach , the 
systems Ignore th# pot,entially severe problems- of dhlldren who 
are eligible to receive services, but are attending schools, 
too far down the list of impacted schools. (Recall, further- 

more, that the criteria for economlo impaction often biases 

! ; . 

the'ranklngs against certain groupU'who refi^se to participate 

in governm'ent progrims.) ^ - ' ' 

. . > ■ ■ • . ' - (» 

Stil another variation Is found in one large system 

which counts as ellgibles all children .enrolled in the target 
area schbol, irrespective of their achievement characteris- 
tics, and then oalculates . the cost-of r Title I "unit" com- 

. ■ ■ ■ . . ' : 



posed of a teaciher-specialist , an aid and a part-tim^ clerk. ^ 
Th^ nanbers, of units available given the Title I elementarsr » , 
and high»=»ciiool services budget' are then oalculated, and uni|s- 
distributed tr each school ^n the target list, roufihly in", 
proportion to the number's of students enrolled in each school 
and (for the pAvate sohools)7irving within the target ar#os.^ 
The >ystert gives extra units to schools ferving the most 
ecpnomlcally impacted " areas . The major difference m this 
case' is' that the fundi . not distributed in proportion to 
the^number df children' eligible , but rathef simbl^y .equ^lifr ,. in 
absolute num.bers (sinfte every tar|et area sohoon.gets a^ least 
one unitO with some attempt' to fflake t^. distr i-bution .propor- 
tionate to the numbers 4n^.attendance at each site,. Hence the 
chances of a, child ' participating would vary from site to" site 
in .accordance with^ the size of the schools. 

When allocations are made on. the basis of the number 

_ • • V 

eligible at each sitef variations can^stil d^cur due to other 

policies of the system. The Systeni may decide to^ focus all ' ^ 

fOnds on the- first,: seco'nd and 'third, grade children and so ^ 

allocate to ©aph school an amount sufficient for the eUgible^ 

at those grade levels. The. system may distributee an amoijnt 

equal to what would be needed by each student participating, 

or it may distribute an amount based, on theflotal eligibles in 

the school at all grade levels, and expect the school to 
' . "I ■ ■ ' 

concentrate on the primary grides. ; 

Finally, it appears.to.be the practice in many 
districts that allocations are made t^^each schofel on the basl 
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of ...the ^spetial programs the^school proposes to support, so tha^ 
the aWocation is not by formula, but. by discretionary deci- 
sion of "the polieymaktrs.^tooth administrative and^PAC. In 
this case^ 'the fund^re sLu gi^n to^the neediest^ children 
In each school ~ altho-ugh tte level of concentration of ser- : , 
vices may differ dramatically from school to school . ^ . 

. The arrangement fbr identifying the public .'school 
site is important to the non-public school child be'cause, in 
many districts, non-publie school childreh are only considered 
eligible if they live withi^^e attendance districts of 
•public schooai parti^ipatini in'^the Title I Rrogram - that ts 
public schools which are themselves sites for Title I ser- 
'vices:' Ifi sbm^ases. "the non^lic school children are not 
: counted ' as '.eligible unless the^ fall, within the grade level. 
served at the ^public schools . ' This practice -substtfhtially ^ ^ 
loJers the tot^ 'amount o^ servLces available to the.non- 
, public school child. ^ 50 the degree %o w^h serviaes ane 

concentrated, af f ects ^n^-public^ sc-hool student particpipation 
■ rates. The fewer the public school sites, theTewer the 
opportunities for non-public -school students to be eligible.. 
Furthermore, LEA'S ^commonly apply the same concentration 
; criteria to the 'noh-publie school site that they apply^ to the 
public school site, even though the .circumstances are differ- 
ent at the. non-public school Site. The LEA may, for exaripl*, 
require .that the non-public school have 90 eligible chiWren 
before 30 can be served. .But a portion of trTe ^nonpublic ■ 



sc»»yQl children who mi^ht t.est. as eligible $t a site are'.not • 

included in the accounting because they wil pesi,de-in 'public 

school district' which, are not, sites— for the program. . The , 

total am^nt of funds available to the non-public school 

students __at a __s_pkcifle^^^ and. may mean that 

- ♦ * 
the •non-public school students 'will" not be offered equivalent 

t - 

services * ..^ . V " ^ 



ALLOCATIONS OF SERVICES TO NON-PUBLIC SCHOOL CHILD^N 

A nuffiber of different approaches are taken to cal* 
culate the total proportion of title I funds which should' 
go ^to. serve the needs of non-public school students. 
Three general approaches are takeni and each poses its 
problems for non-public ^ school student participation. 
LEAs may apportion services by sector ^ public and non- 
public. They- may apportion services to p.uflic schools ^ 
and consider , non-public school children enrolled in the ^ 
public school for purposes oT the allocation. They. may ^ 
simply provide services^ without making any subunit allq*^ 
cationS' of ahy /^ortn* ' -' - ' ■ ' 

■. ■ In general^ *^Jioyld note that ,the apprqach an LEA 
takes' to its hori-public 'school sttadent^s n^Tmally p.artliels 
th:e .approach it takes t'o 'its own >publ'ic schools. For 
example, in New York City, Title I^funds are allocated to 
each^ of the 32 districts comprising the N,ew York City sys- 
tern on the basis of the number of eligibles each contarns, 
and to the non-public school service sec^jd-dfi of the, Board ^ 
of Education on the basis of a per ^capita allotment ^for 
each eligible student attending non-public schools. The 
system *s suballocations are strictly by formula, so that 
the number of eligibles discovered in the' non-public sec- 
tor determines the proportion of total services that 
sector receives. Non-public school children are eligible 
in New York if they reside within a target area, and" score 
at the designated percentile on reading achievement tests, t 



Within- each of the 32 public school districts, and wlj^thin . 
the division of the public s'chool .system which prQvides 
Title I services to non-public school- children^; suballo- 

cations' are. made to schools^ whioh will serve as Title I 
sites. Each 'of the New York districts is ptfrmitted to,. - 
^conc^ntrpte its strvlces ^to th4 degref called rfor in its 
own program, so that there is variation in the proportion , 
pf eligibles served from district to distrlot and between 
the publle school district and the non-public school stu- 
;der>t' sirvicel portion of the public system. Within each \, 
sector, the greater the resources distributed to individual 
childr.en, the fewer the children :which can be served an^ 
therefore the lower the proportion 0/ eligibles serve* and- 
the lower the chances of |an^ in^dlvidual child ' s par'tici- . ' 
pating in Title ^ 1' servicJ^^. -It-ii impontant^^ to note , that ■ 
all these variations in pp.pontunity to participate and 
comparability of se'rviQes; rfeceiviid are appropriate, insofar 
as they a^e the. result of decisions to concentrate services 
within, t^e sector. - The var ia.tions in opportunity and ..^ual- 
ity would be inappropriate if ^they proceded from some-mal- 

. ^ ^ - : " \ ^ . ^ ■ ^ ^ • ' 

^rfistributlon .of respurces from the central office. ; ^- . 
; In the New York example,' a'-^mal-dlstr ibut ion could 
occur if the^ count of non-public school student eligibles 
were to9 low^^ All eligibles within the public schools 
are being counted; similarly all non-public school eligi- 
bles should ber'bounted . ' - Each additional non-public school 
eligible . adds one more "per student" allotment to the pool 
of services available to. the non-public school students. 



New, York discovers the number eligible by i survey 
sent to iir non-publiQ schools in the city, in which it 
asks 'ea^h.^ school to list the children ' ittendiiig it^wh®^' ' 
fall *elow the ' achievement levels stipulated for eligi- - 
bility and who reside in the target area* The New York- 
n.on-pu^llc sc^^ol Title 1 services have developed suffi- 
cient rapport with the private schoc^l administrators thaf 
most responds that the list of" ellgibles is reasonably 
complete. But the thoroughness and accuracy of ' the list 
is important , ^ ^ ■ i . . * . ■ . = 

Many * d istr ict s employ a, variation- of this approach, 
in which system^ officials simply estimate the number of 
children. in the non-pu school^s who are eligible accord^ 

ing tQ residence, or according to both residence and . aca- 
demic. or iteria., and a divisioh of the Title I resources is 
made between public and non-public school students on that 
basis* The estimate stands in l ieu of an actual census* 
(In all districts reviewed but one , when ^the ' systems 
shifted -from estimates to actual tallys, the proportibn'^^- " 
of fur^dS allocat'ed - to ' the non-puhllb schdol sec tor . * - ^ 
increased* ) ^ . - » , / ^ ; 

i '\ Still other- varlatidns are employed, Inv^mdst of 
the state of Calif ornia , the ' children who live within the ' 
attendance districts, of public school Title I sfctes, who 



attend n6ri*public schools and/^ are registered' in grades 
served 'by the publia sctiools, and who falT^below the 
achievement threshold so that they ^are. eligible on 



' aeademic driteriaj are counted tby a.^r^yey of the non- 
public schools) and an amount of funds equal to the pro- 
portion of all Title I studtnts who are non-publlG school" 
students is allocated for serVioes tostudertts in the non- 
public^^school sector. The allocation base differs from 
New York'.s in that only^tliose children in the attendaneer 
districts of tht: site schools are deemed eligible ,">nd\ 
not all those living within ^ the ; target districts ,--ad^ / 
^only those in the: grtde; levels served by the:fitlt I pro- . 
vgramj' ad^ not all/those 'meeting, the academic and resi- 
'dential criteria aY*e counted. The- California apprQich can 
cause serious pr^oblem's in the comparability *df resources . 
which^; Oan' be delivered to the . non-public school childrerf.: 
. ... ; ; \ In several instances we found ^that children in 
■private schools who were eligible^ for Tit]^ ^^^ services 
on all criteria were provided with only a pmall fraction 
of the services and . respurces ^ given to the Title I chil* 
dren enrolled in^ the public schools'* The district 
admin|.s tratoYs expressed a wish to provide more seryiceSj " 
but felt under their guidelines they oSuld not. ^ Mbst^ 
/participants in^^ the Title I program^ in both sectors , 
^ recognized the Inequality, but.'did not appear to under- 
; Stand that th^tfre;, was. any issue* The inequality was' due ' 
to a formula they were required^ to follow* 

Other districts have made subdistrict allocations 
;to their TitleJ I sections dealing with non-public school ' 



or a more detailed ^discusslon of this problem ' see 
p... below,., I ' ' ■ ■ " ^ 



children,, and bas«d those allocations, oh - some' calcu- i 
.lation of the proportion of low income phlldren attendih'g 
the private schools. Irt one western city, all 'children 

in, f ainilles receiying AFDC piy«*e'nt's '-rhd . 'attending private 
schools, were tallied by a 'survey of private schools, and- 
the : non,-public school children allocated a percentage of 
total Title 1 services; equal to the- perce^itage' AFDC chil- 
dren' ehrolled ,in then at the. time of the survey / Onl.yJ v 
one survey was takenV in 1971, at whlch'time k% of the- 
AFDC children were in prlvite SGhpoIs responding.; to the 
survey. There, ^are of apurse many reaaons why Qhildren 

^enrdii^d . in private' schdols might not be receiving AFDC 
payments, even though qualifying, so that the peroent is 
not. ilkely, .to be even a fair estimate of the row-income 
character of the private sector students. But the 
approach ties the non-public school ^chiM ' s' chances- to 
participate to poverty criteria that is not applied to 
the public sector r^aod .appearsf inappropriiMtr to^ the' pur- 
poses of .Title-^1, ..Approximatply 25 children in 

this .,gity .- attend, \npn-public schools-^, and 1 5S-20$ would by 

a neasonable estimate, of the 'proportion of children eli- 

jible for Title I who are^^at^tending the private' schools ' 

^here , . ► ■ ^ ' ' ' 

The second common a-pproach is to establish;; th.^ - \ 

public schools which v/111^ be sites for 'the Title" !, pro-^^;; 

gram,' and then complete a census of all pri^atf schools. 

in^ which each pr i vat e:|' school child is_|d^n^i f i%y ' with the. 



' 'public- sehool atttridariam distriet within whieti he risldas. , 

-b ■ -. - V ' ■ . ^ ^ ^ . ". 

The eligible private sohobl Qhildran (by both fesi'dtnce in 
the target \Mrea and acaidemio need) are then added to the 
. pubXid s:^h©ol:'i regis £or Title I purposes, and the 
publrc sdhools which Will be used as sites are designated. 
The aysteni serves as many pubilc school sites, ranked by 
:nl©w-lhoqm#^ Impprtl^ as it has resource%j given the need_ 
':fpr some degree of eondentration at each site. Only those 
ehlldren attending public sdhools which will be sites are 
themselves permitted to bf participants J . and each ' partici- 
pant "earns", a given number of dollars worth of resour^e^ 
for his nonTpublic school site. There must be enough stu- 
dents designated as participants at each non-public scHool 

site before an allocation of. services will be niade to the)^f. 

- ■ . - 

chlldren"~at tha^t site.' If that condition is reached-, a 
"fitle I teacher is assigned to a public school near the 
non*publlc sehool stte, to serve the needs of the children 
located at the non-publlo school. If thtft coridltlon Is 
not reached^ the^ "credits" earned by 'the nbri-publlc school 
children are assigned to the neighboring public school and 
become resources to use on its Title Ineligible students; 

An important difference between these' two approaches 

T^s that J in the first case iri^Rlch ^a total allocation Is 
made to^the non-public school student services sector of 
the: public system, the pot of services is relatively fixed, 
and services must be concentrated among the private schools 

The total pot has been determined by est imate , ""or by., a' past 



, y^?r«s: survty, and will not ; change iwl^th , the addition of « 
newly-dtseove.red ellgtbif^^ j^^^^ ^ Thecff ore, once; the . 

' pot is- established, the' addiifcion. o/' a new non-public' 

school aite will dilute services .for the re'mainiflg sites. 

- a '.' ■ ■ ■ m- ■ ■ ■ ■ , - ' : ■• 1 . - ' ■ 

N Title r creatts 'tht Qonditrori^ f or Qompatitlon among tjia 

non-public iehodlB' looking out for the welfare of their 

/ ; ' ^ ^ ' ^ ^ ■ ■ • ^ • V 

studanti.^ Some pressure to compete is mitigated when ' 

the pot is hot absolutely . fixed, but depends* upon a aur- 

veyi fon thfn there is an incentive among the private 

/schools to find^^s.-many eligible private school students 

as possible, and- to insist that the Title I staff's 

priorities in allocating resources to students nteeds ^ , 

satisfies the students 'in the broadest range of ' schools ' 

so as. to encourage each of the schools to perform the 

_pap.erwork necessary; to' submit the eldgibles lists to the 

^Title I staffs In^thls case the benefil^ of all depends 

: directly on .the . willingness of all to submit the^names, 

and some -.of- those submitting names are likely to find 

that their children, though eligible^ will not. receive 

services, Hence^ the same competition, exists among the 

private schools in the later. case as in the formeri 

except that" the mutual benefit of the schools is a fac^ 

tor in the latter esse encouraging them to recommend 

programs that serve the widest number ,< under, most cir- 

Qumst ances * 

In the case in which t.he allocation of resources 
is actually made to , a neighboring public school, and the. 
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serviets dtilvtred to the private schoal 

prineiplt what follows Will hold true Whether tht services 
are dtlivered on . the private sehoolisite, or off sitt), a 
oompititiori is established bfetwetn the publia and privata 
aehools at the loeal level over the resources. The public 
principal. Ironically the most Interested party, is mod- 
trator of the Qompetitlon. The principal has within his 
or Ijer power the ability and requirement to make i number 
fo decisions affeetirig which students will be selected 
frori| those; eligible at^ the sehool site to partlcip^^"^ 
and affeoting the qualltyJof participation. The t 
sent to the nbn^public .school students are assigned , at - 
the direction of. -the public school administrator / and it 
is quite possible, that the -administrators would consis- 
tently assign the t.eachers with the grwwtest difficulties 
or the least experience and competence to the non-public 
school site. Similarly ^ if the administrator finds it . 
impossible to inqlude the non-public school children in.-^ 
the Title I program for whatever reason ^; then the 
resources of that portion of the program accrue to His^ ^ 
school I the public school, and not to other non-public 
school students . ; " • _J: 

When the total pot of. services to be delivered to 
the npn-^ubllc school students is not fixed as a. percent- 
aga of the public school allo.cationj but is the product 
of some formula Involving 'the number* of eligible students 
in the public schools , pompetltioh/ is ^tt up btftween r 




= the publie and pr^ivate sectors over^ the us© of , Title I 
rasour^es to, bentflt thf Ir rtspectiva studants. the privatj 
sohools are forced to mot as oabudsmtn to pfoteotf the inter- 
ests of their students, since the public system his sorte ' 
Interest in "not discovering" thf eligible students in the 



privite sedtor> The more afficierit an administrator is in 
uncovering all eligible private school students, the less 
resources are left to divide among the public school sites*/ 
The diSQOvery of eligible students Is entirely the' responsii 
bility of the public schools , anrd it is the' public /Schools . 
which must inform the privata school administrators of the 



program , survey t h^ n pt'i vnt n ' i n mm |m \ I h I, m mi , and evaluate ; 

• . " ~- ^ ■ ; : 

.test results for academic qualification for the pnogram* 
. In a third cortmon approach, found frequently in , 

smaller districts, no suballocations are made...nor is there 
any school by scho-61^ accounting of resources ,^ nor in some 
extreme cases, any meaningful accpuiifting of resources expendi 
on each pupil. Children are identified as eligible for Title 
I on the basis ^of their residing the low^ incpme area and 
achieving at -a low level. The achievement thr^eshold is set 
low enough so that all eligible children will receive 'ser- 
vices.. Low cost services ( like aids) are pro^vided on aite , 
managed by central administrators-, and supplfmented by the 
heart of the program, itinerant specialists*^ Each child as 
given all the services diagnosticians request, and no distinc 
tion is made between children in public or private ^schools i 



=nor is. any per pupil aeebunting of atrvicHii eonsumed made, 
Th# t^^lity ©^f opporti^ilty affordtd non^publl pupils 
undtr the ipppoaohi and tht eomparability of the resaurcas \ 
they raotive ^oannot bt ehaekad by budgetary quantitative 
analysis, but can orily be reviewed by appraisai pf pr^^edures 
and plsns in o&n junction .with some aupportive inforfflatlbn 
on resource alloeatians. ■ > 

There Ig an irony here, for ohildren ire treattd / 
most coinpartiblj^ when the amount, /#f resourees available to 
meet their needs does not vary by virtue of their being / 



in public or private schools* ' The districts closest to- 
this ideal o not allocate services to the sites at whiph 
they will be delivered by any fixed formula the^ bojtild 
not and remain responsive to theTgreat differences ii 
irtdlvidual- needs they might find *- and tend/ not to even 
account the . amounts delivered on a site'-by-slte basis'* 
The accpunting by site is not useful to their planning or 
other . program needs, and invites x^omparisons and political 
-Efiov^ments in the district to equalize ^Maldistributions" ^ 
among the\. sites which would make impossible their approach- 
But unless we obtain the per pupil illocations of services 
for each^ sector ,^ publl/ or private, we have little to base 
an evaluation of comparability on. ^ The "most ^ comparabre" ■ 
approach we have found to the distribution of Title 1 . 
services takes a form in which it . is extremely difficult 
to show that comparability is being met. ' 
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On the ©they jitnd? the approaah aasiast for tyat* ' 
/uatfoh, whieh Sfiparatt totil^^allo^atipn 
sarvlees ire mad# for pubiie and private saetor students 
based upon the number of aligiblas in the raspifotlvf sector 
ties the likelihood and quality of the serv^as a ituAent' 
particfpation'^^receives to his or har attandtnoe at a publit 
private sehpol. ' - 

. PLANNING POR SpfeciFlC." PROGRAM OF 1e RVICE DELIVEI? 
However matters are arr^angad ^ lonea Title I eligi- 
ble students are Idantlfied^ and the general amounts of 
resources and types of resouroas that will be available 
known, th^ Title I administrator must plari' what will be 
o^^red Jt pach school. In all cases in which the pro^ ' 
gram is well*executed, the Title I . administrator must 
consult with the site principal, and plan a, ^program to 
be followed at that site* This planning involvea first 
an identif toation of, the needs of tha^ chlldran who are 
Title I eligible, and .then some decision abput which of 
the many kinds of needs that^ will be found shoulid be - 
served"* Childran could be deficient in math, reading 
ability, motor coordination and have damaging em^otional 
problems. , They might be deficient in their .experiences 
of the cultural, social and economic pomplexity of th#ir 
community. Decisions must be made about which of these 
needs can be served* These decisions take place at 
several levels,' The very first Ibvel Is system wide, 
and is made at the time the initial LEA Title I program 
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' " fa- 

' d€Siined;* than similir dliGislo each level 

bet Wjten public 

——•and nQn"publici^&hQol ' studtati , then decl/sions abqpt what 
should be done ire made by the Title 1 staff providing 
iervioes to eaeh type of itudent. In New York, where the 
non-^publie school student services are separately accou-nted,^ 
; the Title I administrator eSnsults a non'*public school sec- 
^ tor advisory board about the services which should be offered 
^ to ^he non-public school students* (/New York's non-jpublic^ 
; ischooi student Title I program differs from the program'* 

'Offered to the public school students in that; it; includes 
' > a guidance, component hot ^chosen in the public school sec- 
tor*) Districts follow many different policies in deter-' 
mining the levels to which they will allocate Title I 
funds; the most comprehensive listing would include public/ 
non-public sectors ; subdistricts within the public system; 
ma jor divisions, within ; the public schooi organization (pne- 
school , Kindtrgarten , elementary, intermediate and secon- 

dary , special schools ) p specif Ic school sites* Decisions ^ 

similar to those made at the sector level\can be made at 
every point down the line at which a apeciric allocation 
'of resources has been made. To allocate pesWrces by a 
formula to a sector, subdistrictj functionil division or 
a site means to give th|t level the power and obligation 
to make some decisions about how those resources will be 



^Discussed abov,e^ p 
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,.usad. In suoh a east thm program adoptad at one site will 

, ' ^ I ■ ■ ■ ■ ^ '^ ' ' / " y ' 

almost ctftainly b© difftrent from tlxose at John Mulr. 

Compara'billty rpqulras that the program adoptad at 

#aoh> iitt be dMfarant (and thii imposes the naed on etn- 

traliztd programs that they cpntaln in their .plans altar* ' 



natives and dpntingenoles and that they be very flexible H 
in their exeoutlQn) because tht needs of students . normally 
will vary oonslderably from site to site. It is likely, 
for example, that a Title I site serving Hong Kong Chinese 
children will have j^eds; different from one serving poor 



Appalachian migrAnts to the ^northern cities, br others 

_. ■■ ■ , - * ' 

serving^ Haitian ^French^spt^ing) blacks * The state of. 

California, in fact, requires that a separatt proposal be 

forwarded from each site, with plans for what will be done. 

there ■ ^ \' ' , . > 

Non-public schools are affectedVin three^ways. 

First the principal and' eventually the^ teaching staff at 

the non-public ^ahool must be invorved in the|^ planning , 

of the Title I program* The H&me invqlvement. is necessary 

at the public school, as well, but the public school system 

pays its teachers and principals' for the time they give to 

the Title J program; it does not pay the private school ■ - 

Staff ,. and the Title I program thus requires the private 

schools to contribute services to the federal program.^^ 



Similarly public school systems frequently contribute 
regular staff time to the federal Title .1 program, although in 
some systems the program is charged a pro-rata share. Not to 
pay similar etfpenses to the non-public school produces another 
type of incomparability * 



Th# dagrte of contribution requritd cao vary, from distTict 
Jtd^distrijCrt bijfr in fHose , 

pileas in whioh plans art mada without consultini the. 
privata sehool idminiatrator or staff, tha pjfivatt school 
Chi Id ran ara dlsadv ant aged in oomparlson to ;tha public . 



sehool ahlldran, and in viaw of .the steps tha program ^ 
must take in order to benefit thd students. No^t only 
will *the program of therapy vary acoording to tha (so- 
to*sp0alt) native' needs of tha students , bcit it will 
naeassarily vary aooording to the program of education' 
baing follow^Q ^irf^ thtf student ' s"^ regular classroom. 
Title I is supplemental, to regular Instruction; Jthufi it 
must be oognizant of the timing of the introduction of 
mitarials in tha regulir classroom instruetion , S^me. 
coordination ,pust .take place at the site planning stage; 
Qther must ^occur. through frequent consultation ^^etween 
the Title I and regular classroom teacher during the 
term of instruction. 

So close is the connactipn of Title I instruotion 
to the regular alassroom instruction that many, districts 
have developed an Inservlce trainin^g component of their 
Title I program for the regular clissroom teachers so * 
that those teachers know what to expect of the Title I 
staff J what resources the staff offers the students^ and^ 
how the' services will be givenp and what advice the staff 
will need from them; 

Non-public school teachers and staff must be 
involved at every stage of consultation and training that 
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' tht Tltla I, progn^ro, ^ it is important tq^uinvolva i 
\ public.sehool itaff int and y#t this inVQlvfbant aff tots 
^thm noii-pOblic sehool staff diffarantly for thair s#ryie«s ' 
must ba aontrlbuted aithtr by thamsalvaa or by thair Bchools/.^ 
But if thay ara not Involved the quality, of tha program, thair 
= studants raeeiva* will suffer , perhips disasterously * For 
example, one Title I taacher in a Western' city adopted a \ 
•'look-see" method of initruetion in remedial reading-i while 
the regular elttssroom taacher was following a method^ based .pn 
phoniGS* The two /methods follow virti>ally oontrary, rules , and 
the net effect of the Title I. "support" w.as to undermine thr ^ 
regular classroo^ Instruction , ^ , ' 

Non-public schools may be left out of the planning ^ 
phases of the Title I, program for a number of reasons, and 
the most common appears to ^ be poor planning by the Title I 
Staff, and the we^k communication channels between public 

jnd private scjiools, combined with the relati vely-f'^ght 

\} ' . , ■ . ' . 

' deadlines imposed by the funding cycle on .ithe Title I 
program. Qui^e fequently, important planning is done 
Hur^g the summer , months when private j^chool staffs have 
scattered. And often planning and consultation must ^be 
done during hours set aside for^ the purpose In the public 

.School, but which in the private schools are given to 
other dutiaSp v 

' Perhaps tht_J.3^s^t^di^^^ ^ 

^^%-frC~~^mbst time consuming, involves the' actual scheduling 
of Title I- services* Title I children are drawn from the - 
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reguiar classroom (if. the LEA is using a pull-out'Vptrbgrams) iin 

'any number troM singljf to, groups o,f five to- fifteen .l! All " 

chil? dren may ' be tfrawn frpm the same claasrbbai 'or grade 'i. 

lav#l, or they may be drawn froBi any numbet of Qlaasroonis 

diRerflaing upon thair ability groupir^g. In no cwSe should - 

tHe child b€ taken from the olassroom gt a tinia''4n which 

his or? her regijlarly schedultd Instn^ucti^tt W be a .basic 

subject J especially nbt the basic'KstrbJect' in which he or 

she- is being aided* Titl^t I is not to ' substitute for :T*egular - 

instruct^oh, .but to •suppltment it. Furth^morej the Titlt I 

program should ^b.e run as much as possible durihg^-the early - 

school hoursi when the ■ children are fresh, and the children 

should not be drawn out of any one class regularly, so that 

the student misses p whole subject of Ihstruction , . The last ^ 

. " ' - . ' ' • ' , it 

problem is complicated by the fact that schools normally 

schedule their more difficult., and important sub jeots '-in the 

morning hours when the child^ert are 'fresh* -^ithmr .the Titl I 

teacher :'or the^rihclpail must so^ schedule the , regular instruc- 

ti^on periods and the Title periods that 'thf burden of missed 

course sessions is ^shared by all rion-reading and- math sutfjectsv 

In a religious school, it might mean that Title I classes ' 

would replace some portion of religious i'^istruction , : although 

that^ result may be avoided by sufficient /planning . 

/ The Title I administrator and tsscher"^ willv^also., 

consult With the school principil in bath se^ctors in 



any school in which only a porti6n^&^;.'eligibles can be sarved. 

Soot LEAa >iayf jpf^^d to dBliy%^..'^LtlM^..$M^^Q^ 



C^nQn¥pabl^^^ ^^h^Ql aiiWMt^iin on days::.Dn whifch the publie: sol^olrs ^ 
observa i^^hSq^l^iy . And of Gourse ^hay cannpt .provide the . 
ssrvieas on days on whlGh tha rion-publla sohoolsHave daclared 
a t^liday3^^hbugh tha public schools be^^in sassion* Presurnibly 
j the LEA haa an obligation to provida an equivrlant numb^- ©f^^--^^^^^^^ 
days of Instruction to ciiildran in elthar seGtor,iand muf t . 
accoinodate Itself , to the times at which the childFeri%re' ■ <. - 
available. Thf pTbiram is to serve childrin.Vs needst and may 



not deny this serviqe, simply for administrative InQonvenience 
It ^i's ■relatively simple .to discover whether- the LEA is 



ae^'omodating its routines to the school calendar foll'owed by 
■the jion-publAQ school Ghildran, but the matter cannot be . , 
settled by examining tna number of days of ^ instructipn cre.dited^ 
to the' Title I taaqhir;^ serving the non-pu'blic" school Children / 
on simple^uditl of activities , " since the ^ taachers will work 
the days on which there are no -.children rn school' "in 'prepara- 
tion, v^fhera ^:will^ be| therefore no difference^ in total amounts 

^ 5 ■ - /■ ■ . ■ . ' ' \' ' 

expended par child between the public and non-publie iectori^; 
sir^e the money was spent^even if the service did not reach the 

■' Child, ■g'h.a - a,x^p6nditU|!^evdould^,bartqua^ the .services re-^ 

caived vastly differ. \ For exampieV in ine Easter/LEA, accounts" 
sho^^^ed perfectly equpl per' pupy exy-enditlires fq,r Title I in ' * 
the two sectorSj but then we fohind that the non-public schoo^l 

, Title I proirim ran ton only half the school* year , 



SE;LECTI9N of; TITLE I- TEACHEJS £ rV;' 

" studttns ai-e seltQtad on a a|ffdrant baiia f rom 
publiQ sehool studants, and tht di^ffaranets caji^ 
quality i Only sbpa of theae diff!a^<&p^s intro'duGa problama of 
any suDStantial ootfsaguanda f or oomparabllifty ,^ although : Some 
vptKar iaaues suofi aa the ImpaQt of tha program' bh the r 
non-publiQ' school ^- are Involvad- * 

Soaf LEA'S hire only —ttmpdrary— t^S^^ staff the ^ 

^ ti o h^pub,l_ip^ s Q h oc l^__p_^os 1 1 l_oiiSL^-^bu-t^gi^^ p a r m a n a nt^-m ppointmtfnts to 
taachars serving public'^sohool sfcudants diffaMp^ I 
, raa:ron#d that thay would ba jprohtbittd by law from staffing .tha 
non-ipubiio port! thair program if for-'soma reason federal 

funds . vfara^^to and, but that thay could legally fund Title J " 
^taacherr^ injthi^'^pubMc;^ thamsalves, and ^^so could permit 

tha/^p#tio;h oC the-program t^ go on the tenure line -This 
latter intarpratatlon, ig^ politically c,opvenlent for Title 1 — 
at least the reasoning that public school Title I taachers 
could given regular, tenurable positions in the system '^^ 
since ..th0...yn^^ so strongly 'supported ,Titl.e I Expected 

the- program to produpe:,a^ecure jobs^^ .and * jobs sub ject to-^^^ 
all the benefits the unions had' already won 
.for regularly appointed teachans.*^^ ^ ' , 

But other systems , principal smaller ones^ took the 
position that all funding was :dependeritp gran^ and 



arid 'cdulW.;end at any; tiiie and that t,he ,sj^stein cduld not there- 
;5,,^ ■V/;;f'op«.afford to .Biake .any tenurable appplrTtaents.^ I^^^^ 

. 3y3te»s all, tta^itps .are on ptart^time appointments, or tfte LEA; 
(g.' . runs its program ^without regul.a:H tea at all, but s-oaAly 



\ 



with aids and^some oehtral rasouret ^supervisors . ThiS^ m^ans^f 

therefore, that in aorae syst#ms t hern csn^ public ;schottT oh^.d^ln. 

are- given . teachers on .tenlporary appolntinp-nt*. Just iys, the - " , 

teachers, are who .serve the public' schb'pi" chjldr^n ^^^^ in other 

. , syst'ems the "teacher of tttjs , non-public '^chool stiden^ is 
■ ]i ^ ' - J : -- . ■ . ; ; ' ' 

a part-time teacher, or on •temporary appointment, whereas 

\ , - \ ; ■.■^v- , ■ , ■ M ' , ■ . _ 

. the.;"teachers in the public school student portion of the' 
program art on tenure ■liri'es/ ■ , ; , , 

...But it/is diff ieult • to predict,, in the abstract ;. 
. -Wih ether the dlfferenoje will "introduce a bias in the . 
quality, of the programs. ^giv.en .t.o^ ,studenta in.' feithef of 
the two sectors . If j for example, the pOn'i^public schooj. r- / 
\.seqtor .-^Qlr ■ the Title I program has relative autonomy In tt^f - 
use; of its budget, rfs in New York, theii' the requirement ^ ' 
that the sector hire o.Q4^"^telQhers on .ternpQrary appoint- ; 
ment meafrtfxthat the average cost., of teacher for ttik 
sector .-wpuld be muph lower than for the public school'- 
;:Sector, and "that it, could hire relatively more 'teichers 
with its\ allocation Th^ factor alone can make a very 
great dif f ererioe. in ,. the. ..quantity of service's availibre 
to the non-public, school children. ,.New*York" City's non- 
public school student services sector '^or .ex amble, hired 



? ■- ... 
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==— tH^&F-^p=-^art;^t teachers to serve the. non- 

public school students, many of which were re.tired fo/jner^'. 
teac>^ers^' with good experianee and records. A year later, with 
a l^arger budget but required, to employ tenured teachers bumped 
from their regular staff positions by the budget cuts, the 
r sector could employ fewer than 300 teachers . Hon-publlc school 
administrators report, however, that even' though the quality of 
the staff in the non-'public services sector of the New York 
City Title I program had been reputed to be the best in 
the system^ the quality improved " not ieeably after the tenured 
teacher's ti5ok their places. 

In some other systems , the teachers who are to serve the 
non-public; school children are selected by each public school 
principal from a pool of teachers assigned to serve thepublio 
*and non-public school students jt their respective sites, The^ 
public school principali in other wordf, has primary adrhini* 
. 3trativ# responsibility for the public and jion«public school 
student Title I teachers. Nothing prevents the principal from 
selecting the most troublesome teacher or the poorest teacher 
to serve the needs of the non-public school children at 
thier sight. Such actions are difficult to discover, a'nd we 
are forced only to be wary for' signs. " = 

Some districts equalize the cost of a teacher to 
a program, but kee^ the Title I budget disaggrsgated to 
the school site, or the non-public school sector.^ When, 
this. occurs, the private school students are deprived of 
the oomperi^atlon in terms of the increase In numbers of 



teachers tb^-y wbuld^ha-ve.^ baing given only 

low-G03t teachers. 

. In other ways, the use of tamporary teachers has 
hurt the private school program. Private achool students 
have been particularly disadvantaged by the practice be- 
cause in a substantial number of those sites which were 
required to out back their teaching staff, the systems fired 
all the temporaries in the non-public school Title I program 
and placed in their'stead tenured teachers often not certified 
in the specialty required by the Title I program. For example 
in one large eastern city high school English teachers were 
reassigned as lower-eleraentary reading specialists,^, in the 
private school sitesand teachers previously serving those 
positions and specially trained for them were fired. The 
system administrator explained that a high school English 
teacher previously assigned to inner city schools in *f act ^ 
taught basic remedial reading. 

In addition to assigning many inappropriate ^ 

' ,, ■ 

teachers to the non-public school students , the sudden 

• = ■ 

change of the entire non-public school staff disrupted 

relationships between the private school administrators 

who had to advise ths^ Title I staff and tfie staff. In ' 

the course of the years in which the Title 1 staff had ^ 

been in place in. the non^public schools, many problems 

had been worked through which now--ill at onGe--occarred 

again, 
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'The'.stla'Gtion of teachers 'touQhes an issue beyond 
comparability. (One of the most difficult problems for public 
sehboils |in the program is the requirement that It aQaept -as an 

■ . •■ ^^w^'^ : ' . ■ .-^ ■ ' ^ ^ : . / : ^ " ■ 

Instfuctor .of children in the private school charge a teacher 

■ . \ \ ^ %^ : . - 

who has been selected, hired and is supervised by the public 
. 5chool system. Note, that we speak ^f '*accept" here^ because as 
a practical fflatt^r, the private, school' can refuse to oooperate 
with Title ^ I arid withdraw Ita children from the program. In a 
few instances^ private schools have withdrawn from the pro- 
gram. But in general , /the problems with' the public school 
teacher on site have not been found to be as difficult as they 
might appear* What problems exist principally affect ^two*'' 
areas--religious orthadoxy^ and staff sat isf action , Reli- 
giously oriented private s.chools have had to accept teachers 
whose religious beliefs and practiGes differ' from those taught 
at the school. Since most such beliefs do not enter into the 
instruction given within Title I, most private schools en- 
rolling Title' I eligible children have been able to accept the 
public school teachers • v^The only significant exception appears 
to involve certain fundamentalist schools, such as some run by 
Seventh Day Ad ventists and Baptists, in which central assump- 
tions of the>^ scientific approach (commonly adopted in the 
public school ) con flic t wi th those Ghurches ' ^ understand IngVof 
■the Diety, The schools run by fundamentalist churches typically 
do not participate in Title I programs. As a rule of thumb, 
if the private ichool believes it cannot use the same textbooks 
as the public schools, it cannot accept .Title I. 

13U ' 



\ • • - -J 

.To the, 'extent tha,t LEAs do not make provisions to ■. ^' 

• ■■"» ' i" ■ 

serve^he Ghildpen eligible for Title__I but attendi-ng privates 
schools whlph refuse to "partieipatej " they are fiiling 
to treat the children epjnparibly . The eligibility of the 
child is not contingent upon the intere^:t of the non^public 
school, Howeveri in th'e absence ,pf private schaol' coop- 
eration,^ there are great prahtical problems to running 
an effective program. 

The private school staff may sometimes come to resent 
the great difference in benefits the .on-site Title I teacher 
receives for what often ^appears to be an easier job*' 
A typical salary for a Title I teacher is $1M, 000 to 18^000 (up 
to $23,-000f with fringe benefits equalling between one-third 
and one-half of salary (9 months salary ) , Typical salaries in > 
Inner* city private schools for lay teachers range from $4000 t'o 
$8000. .The Titie I teachers teaches one subject to a smai^i^ 
portion of the class that the private schoor teacher has ^ 
for all subjects* Typically the fitle I teacher will serve 
from 35 to 45 children a day, usually. in five classes of 
7-9. children each, and the teacher is assisted by an aid 
which permits sessions in which the teacher is ,one_on one . 
with the student. The regular ^classrbom teacher typically 
^serves classes of 27 bo 45 pupils without ah aid , / Fur ther- 
more, the Title I teacher is supplied with all materials , 
books, teohnical aids and equipment needed , wherea's the 
regular classroom teacher must do with used bookstand a. ^ 
small supply budget. The Title I teacher typically^ begins 



class day at least one hour after the beginning of the / . : 
SGhool day, and ends at least one hour before the end of= 
the day, _ In sum, the Title I taaehar has 15$ to^aOf of 
. th,e students , for two-thirds the working day of ttse regular 
teaehar , and receives two to four times the- pay* The dif- 
ferences can causa spma dissatisfaction among the. .private 
school staff (although in fact real, instances of the- Title 
I teacherbeing responsible for such problems ^ appear rare*) 

The Title I teacher is sub ject" to the dress codes 
and; behavior codes of, the public school system^ and can 
therefore cause the private school some qoncernp since the 
private school administrator cannot directly order the 
Title I teacher to fallow the private school standards, 
iut a certain amount of self-selection takes place among 
the Title I 5taff--less in time of layoffs and forced 
assignment to private schools**-which minimize^ any poten- 
tial problems* The selection of private schools by Title 
I staff parallels the selection of private schools by the 
public school staff. The samt reasons appear operative 
in both, cases, ^ ' 
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MANAGEMENT OF TITLE I TEACHEHS AND AIDS 
Some LEA offleialp (ir/ some systems the building ... 
pflncipalp in others supervisors on' the aentral Title I 
staff) must supervise the'Tltle, I teacher and aid, Vertifying 
that they performed the work they contracted to do, that they 
apptafed at the Ichool onetime, presented a good example to 
the children in their appearance and behavior, and carried out 
their teaching duties with care and skiir.^ But the Title I ^ 
teacher in the non-public school is u^usally stationed at a 
site at which th^^e are no auptervtsors employed by Title I , \^ « 
or by the public system. In many districts, only persons with 
a principal's certificate can supervise a certified teacher, 
.and many of the private school principals will not have ^ 
principal's certificate so that Title I cannot in cases even^ . 
request the private school principal to caf^ry ou^ the super* 
vison. If tl\e LEA hold that only Title I staff may supervise 
Title I teachers and aids, then the public ' and private systems 
will be supervised to thf same degree; \if the LEA holds that ^ 
the buildirtg principal should supervise the Title I teacher, 
then the ^private school Title I teacher go unsupervised for 
all practical purpose^, for there is no . line., of author ity 
linking the privat'e^ school principal and the public Title 
I employee* To remedy /this the LEA have appointed special/ 
superVisors of the Title _I teachers at the private school 
si tes , or- have consulted with the private school principal* In 
some cases, however, fthe public system has provided no manage-, 
ment and supervision of Title I. staff placed in the private* 



.schooli and in this fail^-s to^earry ^out its responsibility to 

insuTi that the childrtn are ^facaivlng the full servioes they 

("i ■ ■ " ' 

need • - - 

^ PROGRAM EVALUATION . 

EJaluationa ©f the Title I prograni are expected to 
be performed on a regular basis . Title I carries no requira- 
ments that the non-^public school student participation in the 
program be reviewed sepirately , on r|viev^ed at all, Similarlyi 
few statea are prepared to insure that all non-public school 



children have a comparable chance to be designated eligi* 
blesj or to be served, nor can any .ascertain that the quality 
of services delivered is comarable* The office of education 
has virtually no information on t^e matter* 

10^ ' PARENT ADVISORY COHMITTEES AND DISTRICT 

' ' ADVISORY COMMITTEES ^ \ ^ " ^ 

The importance of advisory committees varies from 
distriat to district, depending on local district internal 
sqhpol politics. In some districts all deaisions affecting 
program directions or resource %lloQatiorts are authorita- 
tively made by the Parents Advisory Cornmittee or District. 
Advisory Committee. In others, the committees are truly 
advisory. They may be consulted often or infrequently tfy • 
the Tltlt I Administrators . In some districts, advisory oomm'it- 
tees have not been formed, or if formed rarely meet; or if hold 
jneetings^ rarely are attended by other than school staff. Ease 
of transportation is a factor affecting advosory committee 

' i J 
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dmportanoa; in some districts pararits of ehildren in the 
, program livt hundreds of mi^s apart, or even on distant = 
islands,* , 

To the extent tha.t the Advisory committet has some^ 
ability tO;direct^^irhe flow of Title I resources, and to 
^affect program obje^^ives, the actions of the committee are 
importaht to the Interests of the non^public school students. 
Title I does not require a site advisory committee be formed 
at non-public school sites, presumably because the committee 
might b^in to act as a school board fo'r\the private school, 
against its wishes. The district advisory committee, often, 
the most important one for the determination of th# sites 
which will receive resources , . is composed of representatives of 
site advisory committees i Hence, there will be a strong 
conservative bias in the decisions of*the committee," In so far 
as self-interest guides- the placement of future years services. 

Typically, the non-pufallc school students are rep- 
.resented by one or two parents on the district advisory 

7 

committee, even though the non-public vschool children com- 
prise as much as 251 of som^e Title I programs. The non- 

.... ' , _ / ^ " 

public school students are struct'urally deprived of equa4:lty\ 
in the committee proceedings which produce the ^determinat ions 
of bislc Title I program dimensions. Their Interests are not 
represented by parents representing the public 'school s^es. 

Despite their disadvantage, however, in some dlstric^ts 
the non-public school representatives have done very well at 



the Advisory Committee proGetdiniSj defahding the 'interests &^ 
their children, allegedly bedause thtre is a greater tandency 
for these parents to appear (perhaps fealing the aompeti- 
tiva threat from the public schoolB) , 

But t^e non-publio iohool parents' appearancei are 
often made difflault by the LE As failure to notify them ©f . 
meeting times. Some districts maka all Title I announda- 
ments only through the regular communication channels of 
the public systam. Other distrj^Qts make all their Title I 
announcaments only at the DAC meetings, so that the attend- 
anc^e of non-*public school students' repres,entat Ives is 
particularly important * Attandance may often mean /the dif- 
fererrca batwaen receiving a project and never ^hiianing of 
it in soma districts i where realloc'^ions of resour^e^ which ^' 
must be spent in short periods of time force 'quick decisions, 

dV ' , ' / ^ QTHER ISSUES . 

When There are No Publl^c Schools* ^ In,, soma remote 
sectiQns of the country, there are no publi^^chools , although 
there are private schools. There appears to be no way in which 

^Titla I ^services coulq| ba administered to those 'vstudents , Most 
of these areas are, on Indian lands, gnd; the studariW served by 
Bureau of Indian Affairs sdhools* Bureau schools themselves 
are considered private schools and are given a lump*sum aLot-- =. 
ment Ba causa bureau .schools are, voluntary ^institutions, they 
do not. define '^♦attendance areas'*. Consequently^, private school 

•children in their vicinity are nbt eligible simply beGause the 



the Bureau students are**/ = * ' 

Single SehoQl' Districts , In other areas where publiG 
schools are' organized , for one of several reasons the entire 



school districta> may be Title I target areas-r^' How does such a 
situation affect the non-public school/,^ The approach can 
create some- anomalies/. Some rural^ areas will have a single /y. 
;high school in its dlstri^fit. Such a high school Is automati- 
cally a target school and 4tS' entire attendance area, the 
entire district, a target area. The district may contain some 
private schools-^even elite aaademles--drawing children solely 
from the county; all children such schools would be eligible 

S^egregating Private Schools , In virtually all districts 
( we have found no exceptions ) , schools which practice racial 
segregation are excluded from participating in the Title I 
program. In thlSs the- LEAs are following directives from the 
Office of Civil Rights (OCR'y, All participating schools must 
sign assurances of non-segregation of facilitlas. However, 

• _ 

the obligation und.er Title; I is between the L£ A--the ^agent : = 
of the federal government--and the childj not^betyeen the, 
'LSA and the non-public school, Fro,m 'the strictest point 
of view, the characteristics of the non-public school are^ 
irrelevant to Title I;' 'the public school systeA operates 
the Title I program, not the non-public. But that does not 
mean'^' that the federal government may support segregated 



•These arediscusse^ on chart ' below, 



Tit^l# I dlasses, LEAs are rasponslble for the segregated 
' or iritegrated :QQndltions of Title I classes, and when^the * 
LEA has evidenQe that the site at which it would normally 
dtiivtr .^ervipes is sagreiated by policy, then it, is 
obliged ta> intervene mnd insure ,that its Title I 'classes 
^e intpgratedi;: As a pradtt'cal matter, this may mean that 
that the LEA must make Title I services ;a^ailab;le to 
the eliglbel children attending segregational poademles 
at the publiq. school sitei. 

It may well be in the national ^interest to attempt 
to integrate a portiori of the experience of children 
a-tending segregation acaderaits* It is^ of course, un* 
IMceiy that :many parents would enroll their children in 
Tii^le I from these academies if all Title I ^classes were 
Integrated, but federal policy should not preclude their 
opportunity. In all events, the distinction that this is 
a chlld-benef i t , not a school-aid., program should be kept 
clear , . especially with respect to private schools * - - - 

Of f*5 ite ^Ser vices > In the case of segregation , off-si 
services are a practical requirement of the program . Howeve 
for several reasons off*site services cannot be comparable. 
Most of the reasons have already been reviewed in the discus 
sion. of points above, and need only^e summarized here and a 
few new points added. Off-site services, in whi|h the non- 
public school child travels to the public school site, canno 
effeatlvely be planned or coordinated to fit the child's% 



., .td;,fit the ;Child's regular' program of studies, ^u^-^cft-^ 
-.planning Is extre'inely; important to ^h«'--rffcoessfur-bp4'r 
tion' of .the Title I pry rajn^-'Generally , off-site services ' 
must be deliyeredy after school/hours or*,during the summer, ' 
, monti^s.^ Sueh programs have- markedly lower r'ates of atten- " 
dance where, they have been at-tempted, and several reasons 
have been given for thi^: it the hlgh^ehool level, many 
studfots must work 1 after hours, or are, members - . 

athletic teams or. participate -in other extra-mural activi- 
ties which ar^e generally deemed important to hi^h school 
study, ChildrehNhave short attintion spans ,>t(d tend to 
tire after a morhiVg of instruction. For this reason, 
lighter courses are >egularly scheduled after midday. The 
Title I courses would come only at the end of the day, at 
a time at which — reflected in its own schedule--the public 
system. has decided it is already too late to effectively hold 
closes. The •'chil,dren cannot ;b^^pecte to. attend as regular 
ly, ,\r to learn, as readily. In some LEA, there is a rivalry 
betwefen public and, private school students. In places youth 
gangs mave divided neighborhoods into rival . territories along 
school' attendance boundaries. Private school children fre- 
quently are identifiable by uniforms and the Title I program 
the public school site would re'quire the children tc'ris-k 
har r assment . ' ' 

Furthermore there is so"-- evidence lindicatlng that 
Title I .programs are most ' comparable when there is a Title 
I coordinator in the non-public schools, hired by the non- 
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fjublic^sectory watching out for the interests^f the' private 
schSol children. Where iuch coordinators are absent;, non- - 
public, school chfldyen-- are least 1^^^ to be served. Unless.. 
all; ffbrvices .in, the system vfere of f^si^e it la likely that ^ 
neither the diSQ,overy of eliglbjles, nor,^ aelee|ion for partici- 
pation,, nor planning, nor fdelivery of services, nor the effec- 
tiveness of the •program would be as adequate for the privlte 
school students served off-site as for the public school stu- 
dents served on site. If all services were off-site for air 
stirdenl^, then afrective and adequ'ate plans wou.ld have, to 
be developed, and we could repeat comparability . 
:.\ . The limiting faitpr Would" then be cos t . The trans- , 
portation of ••students is expensive, and could readily amount-* 
avai/able for; each eligible child,' thus requiring much greater 
eoneentration.. ' Some systems employini off-siti services for 
the non-public school children have , aharged both transportation 
and the costs of keeping the public school open to the alloca- 
tion of funds available to serve the non-public school chll- 
dren's needs. This would produce an incomparabllity since 
transportation in itself meets no academic needs. 
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Chapter 5 



, ; LOCAL AI^^SmTl- EDUCATION AGENCY^ PR^ ,...._1.J.- . ' 

" Given tbiS' sarias of points which /]^otlhtial problam.s 

for the epmparable paij^ieipation ©£ non-public schOQl children 

* QOulH arise/, we looked at the practice of sGhool aistricts > = * 
to see what problems^ actiaally occurrfid arid with what^ frequency - 

-Our aim was to review current practice artd suggest ways in 
which -ithe law or its regulations should be changed or ^dded to, 
if change is^;n,eede4^^ Bjjt the. type of eareful review of 'pro- - 
cedjireB we found necessary is very tirne-consuiming an<3 'costly * 
We therefore obta^ined a ^ sample df dfstticts, which we studied 
through site visit's ■and extertsive interviewi. 'In a larger 

; sample, we conducted phorie interviews to establish the. pattern 
of Title I procedures and practices* ^ ' . ^ 



METHODOLSGY' 



In our analysis of NIE's District Survey 1/ we found' a . 

• ., ^ ^ "' ■■ ' ' .f - - ■ ■ ' - * . ^ 

general pattern of failure to deliver comparable services; to 
a pr-operly proportionate nujnber of' children in non-public 

schools. We have designed a comparative..;case' study approach* 

■ . / -. ^ - . ■ ■■ ^ ^ ■ -- f , 

To probe deeply into wh^ these patterns were founds we used 
extensive .on-site observations and interviewing tof principar 
'actors and info tmants , . ariti developed a detailed and .complete 
description ok the administration of tfie Title I. program 



within the LEA in a sample of districts. 

We enrcrtiasized^ the identificatibn of disdrationary policy 



dacisioni dafinJd by feh^ LIA. Our study also shared same of 
the. features ^ of survey resaareh.mathodelogy— -in pur salection ^ 
o£^ saiAplf of LS^s o^ntaining ndn^publio sohdsl ohildran 




rlgTohalv urban-rural and LEA-size dimensiotfSr and in our 
alK^iHg^q^iition the sama' bmsi^ of proeedura^ within 

*"ths Title I program in avdry oasas Our survey essentially 

interviewed institutions. We did not. seek .individual ' 

". .. ■ ■ . ^ ^ ' .■■ . ^ 

opinions about the program, , ' 

In^sian> this report is based on, 22 site visits to LEAs^ 



supplamentad 3y talephone-interviews with 43 additidnal 
districts covering the same points as those covered ift the 
site visits but" in. a. more condensed interview scHqgultf, In 
addition^ we conducted interviews ^of 34 state educmtion, . 
agancies and three regional areas and, the central Title 1 
office of the Bureau of ^Indian Affairs (BIA) . - . 

^ Sample design . Selaction of state and local education 
;^^^ies for inclusion in > Ihis ^ study i We selected 34 states 
^^r study ^. to describe the |tate procedures for implamenting 
Title t to assure delivery of' appropriate services to prlvata 
schopl students. We selected tha. Bamplm of 'states to ensure 
exainples of those characteristics of the state education ' 
'agency (SEA) that might have important effects on the way a 
state implements Title 1 for private school' students. We 
divided the states (1) into groups by rafion ( following the 
Office of Education 's definition of ten regions in the U.S*); 
and then (2). into urban and rural, using the NIff definition of 



an Airban Stat©, mi on#> that lias mere than half iti studarit 
'papulation residirtg in urba^n centers, > - j .. 

groupad tha statas int© £pu« groups , ajseording to the * 
degree oi direction tiiia SlA gave to LEAs in the state on thei 
impiMiehtatioffi of, tha ,baiic Title I program* ' (We hypotheiiied 
. that tha more, active the state was in general in directing the 
way in which Title I funds would be, usad^ the more active it 
would be itf insuring that private school students were served 
according to the provisions of the act*) We used the four- 
point scale a^ployed by NIE in the study of SEAs: a score 
of I means, low amount of SEA direction; 11, uheveh direction? 
Ill, a change in the history of the SEA's impiementatipn of 
Title I from a low to a ^^gh pmpunt of diractipn? and IV/, i 
consistently" high amotmt of direction* /Finallyy we grouped 
the statas into those =with a state compensatory education plan 
of their own and those without. Wa raasoned that SEAs already 
running state compensatory education plans would hav^^veloped 
^oth higher levels of regulativa akpertiser and more highly ^ 
refined substantive positions about what could be dona in 
the progrMis. . \ ' 

Using the characterizations of the state offices made 
by NIE in its study of tftate aducation^ agencies , ^e then 
selected 14 states as a representative sample, according to 
both region of the country and administrative character of 
the central state office of education. In each of the 14 
states seiectad for closer analysis ^ we chose three^ communities 



= from a list of 18 potantial iitaa suggested by SEA offieials^i 
thiaa sites with large, Md thr^ewith small, private schooi 
; populations^; for each of the thraa locatl^ons (uj^anr suburban = 
'and rural). We requested thasa nominations from the SEA 
officiais both to taka advantage of their knowledga 6f thiir 
0W51 States, and to 'ba able tb employ their support in contact- 
ing the LEAs* We picked only thraa sites from aach state's 
list of 18 norainatiofis^ to minimiia the chances that SEA 
officials could nominate oniy '•ihowoase" LEAs, We furthermore 
did not notify SIA officials which LEAs #had been, salected, 
to make more; difficult any advance praparation or coordination 
of , answers ^ . ' — ^ 

Pralittinary cyuestions , We then wtote introductory blatters 
to -the 43 school districts; chosen^ guafantaad them selected 
anonymity in this report, and requested specific enrollme^nt 
and budgating information for both piiblic and non-public 
school students in the Title I program. At each LEA, we askad . 
for the ^following .information r ^ 

1* Whom should we contact in the non-public sector who 
will know the most about the Title I programs in 
your district? 

2 > What are your working" program definitions of Title 1 ^ 
eligibles and participants for public school 
student? For private school student?* , - ' , = 

"^3 "4 . How is the determination of ^eligibility made? How 
/ is the number of participants determined? Do you 
survey? Do you test?^ 

4, By what criteria do you select sites for the dalivsry 
' of services (project schools) in the public system? 
Are services delivered. to non-public school children 
_ ...at..^the non^public school , public school ^ or other 
site? * By what criteria do you selact the nQn-public 
school site?* . ■ ■ . ~ _ .. 




5 , ' How many ellgibla publiG and hon'-p^li^ itudents 

w#ra th#r© in yj©u:f diitriat in seheol years ' ■ = - 
1975-71 and 197;6^77*? J^^ ^ 

6. How many piiblia Md^non-pt^lie pupil% participatad.; 
' - -or aotuially raoeived Titli, I ^ in tho^s . ;* 

r sehpol yiarif Pleasa report ^hs totali separately* 

r 7> - ^ By- what oriti^a 4o^^y 

tion of setfvlees? Are publld ;ana private sohdol 
students in the same pool or different pools for 
purposes of oonoentratipn? ; ^ { 

= 8^^ Wiat wai the total amount of Title I funds given 
to ybuir ^diatr^pt.. iri; 1975-76 and .1976-77? Wha€ 
proportion' wa3^>TO#d^^^^ for services for 

thm public sohoalsf , \- 

9* . What proportion of these funds were used for non- 
; jsufalio sohool^ pupils in 1975-76^ 1976-77? 

10, How are funds allocated to, the non-pub'lic student 
' . ' ■' ' sectot? / ^ 

. \ ■ , \ ' , - ^ " / ' - ^ , , ^' 

11, We must know what kinds of services are delivered^ 
' ; and how they are dpliverefii 

How many sohools are served? 

What kinds of programs are conducted (e.g., ^reading, 
bilingual, etc,)? 

JUre some services availabl^^^only to public school 
- students in practice? Which? 

Are some available only to private school students? 
which? / ^ ^ 

How many teachers and aides serve tpe public sector? 
How many serve the..;non*public sectop? 

12* Are non-public atolnistrators, teachers, and/or 

parents consulted irt the planning, adm^nist^^ation, 
or operation of your. Tit ^e 1 programs? AAt what 
time in the planning process? What kina of involve-, 
ment do you believe , participation entailW?^ . 

We then filled out the chart on the following page for aach 

districts 
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• Services / 



c ind hlvate Sdhpol Scyents Rocilvlng Title I 
V of Secyices , and Addiilsndl Infopatlon 



Tlilg dliitrlcc is 

t 

ElaiaiiUoty only i 
Secondary only ' 



iltifd Siiiilinti 



. Total. Aiount 

TiEli I ' 

Funds reeelved by Dlitrlct 



. NuDibat of iliglbli publico 



Mec of public echodls 
parcicjfaclng or Non- 
Ic icKoolg gel 



y Numbec of eliglblt 
' StudanEi L,--^^ 



^jpbi^■^fTa^ticlpltin| 
scudenti, (dii^Ucitid 
count) 



Nunber of fafclclpatini 
studintiiiUn^ilplicatid 
count) ■ 



Nuoibec of TiBcheira on slti 



er of Tfl 
assigned on ilte (FTE) 



NQ|teaehets, Iclnirunt or 
ceiitMllsid 



Ndiald,<ltlneCQiit, at 

'centrai 



Esciinated vali|a(i) of 
m 



i full tioig equivalent 



Public ' 
Studenti 



Schojla/Studsnts 




. ' 1976-77 
Schooia/Studenti 



fill 
L 




4^ 



i 



>^ . ' - : KEY IMPLIJffiMTATlON QtJlSTldNa . 



^1. • 



Baiad en pr#lijnlnary fi#ld J.nt«viawi wi SEA officliils/v 
w© 4#v#lQp€d a geKadale of kay "iaipl#mantati6h points" where ■; 
V Isiasms^.^ th© d#liy#ry ©£ itsviM^ to Title .1 itt^anti could 
>^ta3r tha proofis, or whaca privata lohooli eould approprlata 

for their own use the; Title I fwids or servicas, Thaaa 

' - ■■ ■ . - ^ ^ ' " . . ■ 

quastiens ware aasambla an opan-andad questionnaire 

aniwerad in a talephbne interview by LEA superintendenti and> 
Title I offioarp in the 43 selected districts. 

We attempted to make the telaphone interviews brief, by 
following a protocol which focused immediately upon the key : 
implementation Itema* ^ We foui^#, however, that the interview 
quastions themselvaa needed substantial explanation r that most 
^/districts did not ^have carefully articulated procadures for 

implementing the protram in the private schools ^l%Many districts 
/: differed substantially on such basic mattars as defining the ' 
targat areas and identifying aligibla non-public students . We 
dayaloped an open-ended quastionnaire which provided a standard- 
i£ad explanation defining the information we requested, and 
f lixibla enough to 'cover most of the situations we encoun-7 
tered in the LEAs, . ■ n 

Our analysis concentrated on the following key points 1 
'I* Economic criteria for selecting the target araa . 
Is it keyed exclusively to public school data, like - 
public achool free-lunch programs or the number of AFDC - . 
,_„„,-™„„„„s#u4e»t.S"-o©a©e.B*J^^^ area? 
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Or does 'it include privat'e , sehsol students ^in the initial. 

■ " , ... ■ '\ ^ ■ ■ : - •;■•>„ 

,' s^vey? The;iecttnomic criteria la reiated to a geofraphic' 

area, usual IV a pubXle gehoQl attendance district and 

• . . . ■ V - ' ■ : -. - ... ; - -■ ; 

pccaslonally a census tract fitted t& the public school 
attendance maps. Do' these gepfEaphlc boundaries work V 
to the disadvantafe' (in some arbitrary way) of private" 
school students? the type of economic" ■criteria employed 
affects the: sise^^off the target area, and therefore the 
concentration Of the Title I project. ' 
2. Target schools . Not all students in the target V 
area /^re eligible for Title i prbgrains; eligibility ^ . 
criteria also include academic need. Schools can be 
selected as target-schools on the basis; ot economic 
criteria alone, or ori a combination, of economic criteria' 
'and student achievement criteria (or abadamic need of a 
portion of their enrollments). Typically, wilthin the 
aligibla area^ all studants are tfestad and a cartaih r 
thjashold of achiavement is established as defining^- 
eligibility* How are they tasted? Do the same test : 
standards apply to private as to public sdhool . students? 
Are, the^ privates-schools required to furnish their own 
tests: ^oes the district survey the private schools? 
Does it have" lists of the private schools drawing pupils- 
from the target area? 

All schools Within the- target area may be included 
i?i the^^rogram ,,^but mpr^ 
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■A.' . ■ . -i . ^ •- ; . . ■ ,; . : • . ; ' / . . ^ ■ ■ ■ :• 

^ . ■ ■ . ■ ■ . .' . ' , ■ ', ' ■ ■ ■ ' ■' ' '• ■ 

■ • . - ■ ' . ■ . , ■ ■ ■ . ■ . . • ■ ■ ■ '■ ' 

• trated 4t a f,ew ipheols seieeted aegsrding to the' nmnber 
• : ; •. ' ;9r^^p^^^ h^v*. private schools 

are typicallyri selected,,.on the same basis, i.e., the nuin# 
' ber o£**elif ibles , The fairness oft this lapptdach will vary 
■ from systein' to ay item, dependinf upon the relativ*' sizes 

, o§ the private and public schools, rn systems where 

" , : ■ - . ■ _ ■ • ■ ,. . 

private schools tend 'to f be amtt^^^OO' to 200 students— • 

• and public schools .:larfe,,. the numb'er^o-f aligiblfes 
required for I the school to become a site for the delivery 
df^s#tvieas ii oftan'^ so large that private/aGhoola; do 

: not receive the services. . / / \ ^ 

, ^ 3*. Participating student . The stage .of selection where 

participmnts are identified, and given diagnostic teats 

, . f ■ _ . ' ■ ' ■' . ■■ f . ■ . ' . - 

varies widiely among school districts. Where disliricts V 

- ' ' ■. ' . ' ' ■ / ' ■ 

used broad criteria for *ha identification of ;eligib^es , 

• , • ' _ * . . . ■ ■ ■ ' . - ' . • ' . "\ 

they frequently will" use. much more s'tringent criteria/ 

• to identify participants. Or district^ make , '311 eligible 
students .participants. There is no reaT difference 

in. the number of public school students selected for 
/ the Title I program byv the two appraoches, (The dnly 
^ difference might come from the tendency to co^^^entrate 
services more highly in the two*stsp Sfilection process/ 
but in fact it is possible' to concentrate the steps in v 

a 

the one-stage identification as well.) But the twcstage 
approach will make a difference to many private ^schools.-- 
Private- .school, s^ generally speaking, have . less is«v..: 



IC 



-136- 



d#fre#s of :edusata.onal disability especially :dn the upper # 
#lamentary fradia*^ Tha loweit-aahiaving itudents will 
ba ' dispioporti She more 

striageft^ the thRaihold for ^idphtifiemtion a .partia|^ / 
pant^ the preprtionataly fewer private ichool s£odants 
will' fee ^ound eligible*.. ■ ^ ' V 

len thie faater is^combined with tha smalf size of 



tha private sehooli,^ a subminiirtal number of students are' 
ifr f^und eligible Cn the private ifthoolsr too few to support 
the services of a Tit^ 1 teaeher , It is particularly 
V difficult to ^tfiscover this type of bias in the; identifi- _\ 
^ ^ cation process. 
' "■• •. : --^ 4. Concantration of servi ces ^ Services are concentrated- 
in two ways: (1) districts qan establish a miniinuin amount 
of funds whibh must be spent on each Title J eligible 
student (and a maxmurii amount) r (2) districts' can estab- 
' lish a minimum Title ! program. Many districts do neither/ 

but simply allocate a spec;ified amount of funds per. 
\. eligible students and permit the school to decide how the , 
\ total budget (the sum of per pupil grants) is to be 
# axpanded. Some districts make the allocation only to 

/ IKS^j^ participants, Sojfik districts fund progrMis of services, 
and make a certain proportion of that program available 
to each school* 

Non-'public schools may be allocated budgets on the 
..aama..bas4s..as...publ±c^._or^±he.^ di^f^r . 



iJ 
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Typi.eai of the eari^ years, of ESK^ was. an appr^ ■ '\J 

which wpuld give to tha ptiyate school saator a simple 
pereantage of th# totftl, Title * I fimlia ; vpropor^ionata ' 
to tha p.ereahtaga of low-incQm childtfen infonned 
Qbsaryars baliava wera anrolled in tha private school - . 
'participating stuiehts. Jhe budgets wd^l'C be 'stated - 
in terms of service'a — :i.el cali'ph central staff 
time-— rather ihan dollara^ The eatabiishman't 'or the , '', 
budget, the determination 'of the amount of services ■ 
to be delivered to private school ^students once found 
participating,, are obviously crucia:! stages of the 
allocation process* .h. - . ^' ^ 

5/ Procirain content • Proper evaluation recuires that 
program content be compared/' but the .; "it andard cannot be. j. 
"identical" program content for privata: and publia schobi; 
students. The programs of : the\ two schools and the 
abilities and needs of their studants are likely to be 
diffirent.. It^ cannot be simply assumed that the. Title I 
program will fit the program' designed by the private ' - 
school. The fit of the Title I program with the child's 
regular course of studies must be planned. ■ : 

One proper criteria would be to see that equivalent ^ 
needs are met in the public and^ private schools , (All- 
other steps 'in the identification of ^ private school 
eligibles and participants, and the establishment of a . 
budget for the private school Title I program could be 



w'itiiput: bias, and yet the prof ram coUld h& totally biased ■ 
at this ''stafe, ' Milwaukee.,, •Wisconsin, for example,; prdVidad 



natur* enriciwient courses foe' private sehool= Title I 
s;feu<|eats, but. readin'^. and, math instr^^ durinf the \ 
school year tor the public schpol Title 1; Students;. •; 



IV Program plahning . The key to establishing, that the 
private school prof.rams ara- wall-planned is to discover ■ 

^ ' ' * V ■ . . ■ ' / ' / ■ ■ 

..who proposed the programs at which staf a of thte ; grant 
application procesf. Are the private school of f idials 
informed of the planning .'Stage of the grant? Are they 
invited to participate? ,Do they in fact propose apprpaches 
to the Title I program?. Are thay consulted p'n a contini^- 
^ing basis about 'the implementation of the program?. Ea^ly . 
participation of these private school leaders isneces- 
sary if the Title I services delivered to privata school, 
leaders is necessary if the .Title ,1 services delivered 
to private schdoi children are to fit theij neeAs as well 
as the Title r services are designed to fit the needs of 
public" school children, ' 

7, Service delivery and ad ministration. How are the 
^ — — — — — ^ 

teachers serving the private sohools salected? How 
assigned? Are the teachers., assigned to the private ^chools^ 
similar to those assigned to the puto^lic schools? Is there ^ 

a bias in teacher assignments, -such fis existed in New^ York 

in the early years of the Title I program,, when only 
temporary teachers and substitute teachers were assigned 



^tb .the .privat© SGheols ^aeauie *tha \tsaeher ^iori" would 

■ • /\ ^ ••. . ■ ■ • : ^ - ^ . ^ -.^ ^ 

not peinnlt ^xperi^nesd" %ea^haffs .te teash in the- pri%;^ate>^^^^ 

_^ ECheolS7'>-^=//^;v.^.-/^^ ' ■■^'"■'^ ■\ •.; ^-^ y,' 

\\=^ ' ''^ ' ^ ^ - ' - . ■ ^ ■ /' ""^ .■ V/'-' = . 

. /■ Are the services rsqpiyad by the privikte s&hool • . " ' 

' Students^ , Oft : balance ; equiv received by - : 

pul5li0 school students? Do private school-^student^ 

eligible for Title I have the same opportunity to. parti- ^ 

eipate in the program that they would have had ifVthey. 

■- ■ - ... I * _ ^ . . ' ' - ■ ■ 

had been attending public school? Are -there legal con-- . 
straints, imposed by state or Idq^al public officials, 
courts^ or other authorities/ which littiit the district's * 
ability to deliver the services to private school students 
called for in the plans , ot to deliver services "equi* 
valent to those delivered in the public , schQ.ols? 
(Missomriy Wisconsin ; and other states refuse to deliver 
Title I services to students on ^ a private school site,^ 

and refuse to provide busing or teachem. to ushar the 

- - ~ ^ . . /.^7'^., ■ ■ 

private, school students to the publi.c. schools during 
or immediately after the schoolday , j - Are there " special 
problems , logistical -o-r otherwise, .' that have made it 
difficult to deliver Title I services to the private 
schQol students? Do the Title I teachers adhere to the.- 
public or: private school calendar? 

&• ' Supervision , Who reviews .the performance of the 
public school teacher assigned to instruct th^ privates 
.school students? . Are there difficulties from, the lack '; ■ 



of ^,JTiPf^i^ien, siaeh as ^aadi^ts "not p^mp£iing r not , ^ - 
- m^riving on time I leaving early ^ ne^t 'receiving arnenities 
prsviaad by union eontraet witk 
' : : Wiat kind of pviriig^ j 
progrton doas the LE^ oarry out? ^ Wfiat kind^^p oontaot has 
;f ' "^^^ : • the dirtriot had- With the SM^ rsgirdihrf tha provision ^ 

. of serv^ioaa to private school students? What information 

doe 1^ the LEA regularly provide tha state'' about the private 
sohool students ^erviees? Does ^he SEA recuire the LEA ^ 



to obtain the "sign-of€" of private^ohpol offi^sials on 
the applicatiori? Who -signs for the prilrate schools? Do 



the Title I program evaluations intlude examination^ 
th# private school comporifnt? What inf oApation .do .th^ 
evalua.tors require of .the program provided, for the private 
! sohool students? . ^ 'v " "1 ^ 

■ "= J . . , • . ■ = ■ ^ ^ . l'\ 

: PROBLEMS IN SEA #RACTICES V y . - I 

' \ ■ ' " , . : . • ■ ^ '■ ^ ^■ 

„. We will discuss our findings, first on the SEA practicas, ■ 

' ' . . .. '' ' ■ ' .- " ■- ■■ . ^ : ^ . 

and then on the .LEAs, .. -. ■ . * ' . ^ 

Adequate monitoring of Title^I service delivery to, T ^ ^ ^ 
private school students b^^' LEAs is a, raspbhsibilit^ first of / 
tha tJ. S\ ' Of f ice q,f Education^;and second of the Stats Education^ 
Agencies^ who are funded to. administer and monitar the imole- 
mentation oi:^ Title I within their borders. . . 

"~^-~ Inadequate data collection . " In our interviews ^ith state = 
orricials, we fou^i^ that very few states collected adaquata - 



data for ascertaining whether private school students were 
included in Title % programs aguitaisly,. -We . foimd' other SSifis 
. promulgating eligibility f orinulae__(which local districts 

I 

outside the major metropolitan areas were required to follow) 
that substantially disadyantaged the private school students 
who would have been eligible for the program it equivalent 
criteria for eligibility been^ applied to their cases. Most 
states did not collect from the LEAs the data ' that would be 
necessary to ascertain that private school eligible for Title • 
I were being identified, and being served to a Jair degree. 

Our. findings are consistent v/ith those bf Gavel, Tallmadge, 
Wood and Binkley in their 1975 study of^ tlie dkta provided on 
State ESSA^^Titl^ I reports ^for the previous mik years.. They 
found -"over the six fiscal years, the r^ was a decrease in the 
number of ■ State ^Raports providing information. on public versus 
'non-Dublic pai^ticipation and the explanation for this is. not ■ 
clear **. .Twenty-three states (of those reporting) showed a 
decrease in the proportion of non--public participation over ^ 
the six^year period, several states^ had no identifiable^' pattern 

■ --■ » 

■ ' -J ■ . 

or stayed about the same, and only four states showed an 
increase. Data^on.the percent of eligible non-public students 
served by Title I are not available in -the State Reports."* 

•Gamel, et._al, ■present evidence that the data reported by 

/■ ' ' . ' 

- — — -■ ^ 

' ,Nona N. Ga.mel, G. Kasten Tallmadge, Christine T. Wood, Joanne 
L. ■Binkley, "State- ESEA Title I Reports: Review and Analysis 
"of ?ast |eports, ■■ and Development of ;a Model Reporting Svsteni'' 

• and Format," RMC Report UR-29,4, (RMG ■ Research Corporation, 
Mountain visw, Cali=ornia: October ,/ 197S ) po. 61-62. 



the^ SEAS is not useful for detarinining the adequacy of the = 

LSA effort to serve the needs ' of private school students, Thay 

found that the states do not even possess inforrnation about 

th^ number of eligible students in the private schools / much 

less. request infoCTiation that would assure SEA monitors thtt 

-. the LEA had made a •reasonable ,^nd effective effort to identify 

. th# eligibla children in the privat^fchools . Their study 

shows a disturbing drop in the pr^partlon of / private school 

students served in 23 states. Minority erirollmenta in the 

private schools actually increased in the period/ and minority. 

enrollments would be one reasonable Indicator of the proportion 

o^ eligibles in the private schools. Hence we cannot conclude 

that the enrollments dropped because private schools . enrolled 
*^ ■ 

fewer Title I eligible students. Two likely explanations arei 

1, The States became more careful in r^eporting the num-- 
ber of of Title I participants from the private' schools. 
Some districts were cavalier with'tHeir statistics earlier 
in the Title I program /.which would have been reflected 

. on the earlier state forms. 

2. The concentration of services within the private 
.school, sector could have been greater in the period (1) 
because in the beginning ^ private ..school students tended 
to -be taught by more junior and theref'fare less ejcpensiva 
Title I teachers' (so more students could be served under 
the same budget) , but this oractice began to change' as 
the program aged and as systems began tb :lay off teachers.; 
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• and f2-r"' because the .privata school a&ninistrators may 

have tended to conoentrate services mora than public 

schools did* This is certainly the case in New.^ York 

City in the period* 

As a consequence, it is virtually impossible for OE i^a".'- 

have reliable counts of the number of eligible or partici- ' 

pating private school students. OS's monitoring of SEA 

performances ensuring that private school students .are served 

, ■ ^ if ■ 

by Title I varies by OE regional office, but> for the most 

part, it is quite weak/ OE auditors have more impact than 

the progrMi monitors^ but they have not reviewed progr^ for 

f_ ■ 

failure to serve non-public school students * In some oases, . 
moni tors and auditors gave districts contradictory signals 
with respect to private school participation, 

For some of the « districts, did the SEA have} or collect 
any kind of comprehensive data showing whether eachro£.,its 
Title I LEAs was spending exactly or approximately proportion-, 
ate amounts of funds on public and non-public school students 
according to a definitively determined needs assessment. One 
SEA Title I director pointed out that his USDE regional officer 
was against the use of any formula approach to local needs^ 
assessment. -^Uiother said that in his rural state there was 
such an equalization of poverty^ minority groups, and educa- 
tional deprivation in' public and non-public schools, that . .' 
as long^ as there were, no local complaints/ he would allow them 
to proportion services on the basis of school enrollment ra'ther 



than by conducting an actual needs asgessment* The feeling 
was that if thare were local problems, the SEA would eventually 
be notified of it (by alert private schoor officiais or parents) 
and wduld step in and mediate the matter. The SEAs do not 
take the initiative on such specifics, relying on such genermi 
compliance items as attericlance at meetings, lists of services 
that go to non-public \chools , sign-off letters and the like. 
One SEA Title. I director felt that his state compensated for 
this deficiency by publishing constantly what various LEAs 
and private school students wer"!^ receiving, implying what 
others were not receiving * * 

Isolation of private schools . There are contradictions 
in the design of most Title I programs which make state 
monitoring more difficult.. The fundamental problem with 
Title I is -that it is a child-benefit program/ but it is ad-- 
ministered through the public schools , Private , school co- 
operation is essential i Most states do not serve students 

1 

whose private schools do not wish "to participate," even when 
those'' services are not given at the private site. Many states 
report that the private schools "choose not to participate," 
Despite the fact that the private schools do not receive 
then funds , nevertheless many systems establish budgets for 
the private school site and refuse to serve ^students a;t that 
mitB unless there is a sufficiently large number of them to 
>mrrant placing a full-time teacher there, Furtheraore, 
although states treat the private school site as a whole for 



the purposes of determining, the number of eligibles. Only . 
soma of the: students are tested for eligibility^ others are 
not because they do not live within the correct public 
school at tendanoe zone.) 

Some SEAs have taken a legalistic position toward the 
involvement of the private school student, ^They require 
private schpols not only to teste pla^n^ and coordinate their 
participation in the Title 1 srogrMi— on their own and at 
their ovm expense— but they have attempted to make private 
schools legally responsible for errors the schools may have 
committed in identifying eligible students. ^ Texas ^ is attempt 
ing to recover the funds expended in ^ support' of soma Catholic 
school students on ^the grounds that pthe students were 
ineligible by residence and the error was the Catholic system 
Sueh as kpprpach by the SEA is guaranteed to discourage the 
cooperation of private schools even though Texas has 
designed programs particularly dependent on private school 
cooperation if the services are to be delivered to private^ ^ 
school students. ^ ^ 

Allocation of funds and services . States consistently 
permit the public systems to take money "off the top" of 
^hm Title I budget^ for programs, which do not include private 
school students / before allocating the remaining funds be-" 
tween private and public school students. Some states ' * 
require districts to enforce the '•minimal size" approach 
to site selection, and refuse to permit any allocations of 



Title I funds to sarva otherwise eligible students at private 
school sites of subminimal size. This is a particular prob- 

1mm for private schools, because they are typically smaller 
than public schools, and because not all their students can be 
considered eligible by residence. 

Few states mai'Htain Lists of all private schools . ■Fewer 
tha'n half the states require the public schools to list 
those priva'te schools in tfheir districts not participating in 
Title I (by choice) The SEAs have no list# of their own 
against which to check these "sign-offs. " There' is no, evidence 
Cor .testimony) that SEAs inve^igate the-re^usal of 'the private 
schools to cooperate, or explone other means of serving their 
students. The SEAs in general have no prograins designed to 
enlist thm cooperation of the private ichools, even- 'though 
they approve LSA plans for involving . private school students 
that require the cooperation of those schools. 

F^wer .than 101 of the stal-es have the capacity to aae- 

quataly monitor the participation of^ the arivats school stud'enti 

The monitoring must begin with a census of the private school 

population by district, and a survey of that population to 

* - ■ 

deter^ina its aligibility by residence and by eduGational 

criteria* The state must deterrnine the degree to which the 

LE*^s ' proposed approach to the problem qf serving private ^ 

school student^ depends upon the cooperation of private school 

teachers and administrators, and determine the steps the 

public system has designed to elecit that- cooperation* There 



is, in other wordS/ a requirement that the LEAs actively 
educate and recruit the .s^upport of the private schools if. they 
have designed a program of 'Services for students that depends 
on cooperation. Than the» state must determine that the cri- 
teria used for identifying private and public school students 
eligible for the program is comparable. Then determine that 
equivalent standards for selecting participating students are 
applied, especially if the budget for the services to the 
private school students is a function of the number of students 
selec'^ed, as participants. 

If the budget is rather a function pf the number found 

to be eligible, then the SEA can permit dif f erencS^.^ to occur 

^ A ^ . ■ 

in the .proportion of eligibles selected as participants, and. . 
therefore in the criteria for selection and the" kinds of 
programs delivered to each^ type of student, Is^essence, the 
LEA would be treating the private school students as something 
other than m^bers of another public school ^in the system, a^s 
having problems which may be different from the public school's 
problems and may require a different solution, This attitude 
is closer to the reality of the situation. There is no 
necessary similarity between private and public schools in. the ' 
same district certainly no more similarity thp^ between public 
schools fLTi one district and' in another. The SEA, has decided 
'that because of interdistrict differences/- it is best for 
the public systems to design their own programs to f4t their = 
needs, with their own criteria for selecting participants/ 
and their own decisions about degreJ of/concentration of 



serviees. The Bmmm type of differentiation in program is 
.appropriate for students within the private schools in LEAs, 
for the same type^of difference can be found between, thair 
school experiences and those of students in the public secto/, 
as betwean students of two different publfc systems, 

■ Integration guidelines . A substantial problem exists 
in the ambiguity of the Title I requirement that the Tftle I 
partieipati^g schools not discriminate racially in the selec- 
tion of teachers or students. The Office of Education has 
held that the requirement applies to the public systems 
receive, the^ grants, and net to private schools whose^c students 
may be involved in the program. In the South, in particulir^ 
" the public systems have ignored what- they consider to be . 
^ segregation. academies, (Even though^ 20% of these a^-€3amias 
j-^^n Tenriessae have Signed Wia; non-discrimination^ forms / the 
Tennessee SEA continues to consider them segregation academies 
and continues to fail to deliver services to eligible students 
inj those schools.) , . - ^ ■ 

Guidelines to be followed by the SEAs should be worked 
out by the Office of Education. If the program is in fact an 
aid to private schools^ then the schools must file the 
requisite non-discrimination assurances. If the prograra is 
aid to public systenvs to treat the . educational needs of all 
students within an araa# it is incumbent upon the public 
system to integrate ints Title I program, just as it must 
integrate its ragular program of studies. Such an integration 
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could be accompttthed while serving the eligible ' children , 
even if they are enrolled in segregation academies/ within 
the present structure of Title I, (LEAs could, for exMiple,. 
establish centralized laarning centers concentratirig' on 
special educational haadicaps, serving several public and 
private schools in an area , The approach is followed in 
several locatidns for educational reasons , without a concern 
for the added benefit of the integration of the pro^gram*) 
S2A Title I officials indicated a clea^ belief that the 
LSAs had no obligation to provide Title I services to eli-^ 
gible students^ in segregation academies (or in any schools 
the SEA bmlimvmd might be a segregatipn academy) , and that 
to do so would simply deprive the';public school of needed 
re*Hources. Their position was not based on systematically 
collected information about tha private schools nor .had 
they made ef forts to introduce an appropriate./ " integrated 
Title : program to these schopls,. On the ^principle of 
refusing to deal with what tSey believed to be segregating 
schools/ -they failed to provide children with services to 
which they were entitled under the laW/ and thus failed in 



their responsibilities under the act,^^ They also ignored ^ 
the opportunity to introduce children In segregation acade- 
mies to integrated sducational experience in Title I. 

In si^m, the SEAs need direction and interpretation on 
a number of matters affecting the involvement of private " 
school students. It is not generally recognised that the 



statas have an obligation to the private school students 

which is not discharged with the refusal of private schools 

to "participate." There are a number of issues concerning 

the definition of equity which need attention^ especially 

the concept for planning for the potentially dif ferent^needs 

of the private school students, the problems of "off-the-top" 

funding of programs designed solely for the public schools 

(such as Head Start), and the' general problem of ascertaining 

that the private school students have been identified, surveyed, 

and that a legitL-a"^-^ attempt has been made to draw them 

into the Title 1 program, .SSAs should be required to have ^ _ 

proof ^rom LEAs that private school students are surveyed, 

comparably to pixblic school students* 

Pi^lOBLEMS IN LEA PRACTICE 

It is particularly important that OE issue the states 
guidelines ©n^ the establisiment of the fair share of services 
which should be delivered to ^he private school students. ^ 
The- delivery of Title I services ; is controlled locally by 
the public Board. of Education, as well as the Parent Advisory 
Conmittee (PACs) , which are public school dominatedT~~~ ^ ^ 

Attitude of local officials- . We foundP a Drevalent atti-- 
tude, not so much among Title I administra-c^rs as among the 
officials and political leaders of the public systems, that 
funds spent on private school students (even if, given for 
that Duriscse bv the federal government) were fimds out of 
the pocket of the public schools,, SEAs, LEAs , and the PACs 



tended to this position. = ^' ' \ _ 

: The corollary was also true: Once the private school 

' student 'portion of the budget was allocated, many LEAs tended 
to' consider' their responsibility fulfilled, and provided a ^ . 
different level;^ of supervision and progrmi direction to 'the 
teachers assigned to the pri\^te school students Many dis-- - 
tricts establish private school programs which. are only mater- 
ial and book programs.^ Districts frequently deny private 
school tpachera inseryice trainihg which is part of the public 
school approach to remedial problems, and deny private school 
students use of special diagnostic and treatment centers 
and ^specialised equipment (often paid for "off-the-top" of the 

Title I f unds ,1 before distribution of funds to schodO. sites, 
and therefore ftfom the portion of funds- private school students 
should share) . 

The allocation process ^ iMany^ districts use extremely am-- 
biguous approaches in determining how larga^ a budget should 
be given .to Title. I participating school.^.. In one Southeastern 
county--wide district, the district claarly limits eligibility 
to those students in the targe,t^ area (based on^.f ree.. l.unchas 
in the school vs* the county percentage for all public 
school students)^ who score below the 25th percentile on stan- 
dardised tests paid for 'by. Title I * . The criteria are strict, 
but at least thp same criteria are applied to all students. 
There ara only three private schools in this ^county, so thera 
is little difficulty in identifying the private school students 



who m£^t be eligible.. Kowevar, th^^^district is a c 

one^ and the thrge private schools cover the area of several 

public schools. Only tho.se students residing in the attendance 

area of -public schools identified as eligible schools can be 

considered for eligibility by academic criteria. There^ is 

•a -certain «nount-of - artitrar-iness -in^ -^lis , since ^ the pubirc^"^^"" 

schools do not have in the socioecbnomic status of their 

students a'^lferkedly lower^income population than the. private 

schools , " ' ^ - 

Next the schools recomniend whom among the eligibles should 
participate in the program, according to clearly established . 
criteria set up by"tfte^. central Titl'e I cjfice. Although 
the criteria, are clearly established, they leave a substantial 
amount of discretion to local school officials and central 
Title I officials. The budget for Title I is an allocation 
of funds per ■pMrtiaipating pupil. A school must have a mini*- 
'mum requirement-^or the program. The private schools are 
smaller than the public, and have their students scattered 
over a larger area and are therefore likelier to reside out- 
side the more narrowly defined public school attendance- 
districts* Private schools have a more difficult time s 
reaching the minimal nmnber of students necessary for a 
program under thesfe relatively. severe — and .informal^ — rules. 

Finally, the system offers only a remedial reading proT 
gram. There is an apparent lack of consultation with the , 
ori^ate schools in establishing,- the needs assessment of 



,their students, and' planning the programs which will meet 
those needs. The private schools simply accept .the pwogrm 
offered by the public system. .., ' ^ 

SPlittingjthe budget, before private school students 
are eonsidered . One of the last clear biases against the ■ 
interests of the private schoois is the allocation of 
budgets — and we not schools because it is only potential 
private school students who are discriminated against by 
this: procedure, n,ot actual students — is the practice of 
funding kindergarten progr^s with Title I funds, Kinde^--^ 
gartens are used as recruiting devices by schpols, as well 

as "Head start" type educational programs. They have both 

ft 

institutional and- educational functione. Xn one rural 
"Southeastern coimty-wide system^r^ the county Title I paid-for 
kindergarteri services to half of all students of that grade 
level living in the target areas. The Catholic school (and 
three segregation academies in the county) also had kinder- 
gartens, but these were not funded. 

The county then divided t. : remaining funds, on a pro- 
portionate basis, between" Catholic and public school stu- 
dents selected^^^s participante. on the basis of standardizad 
tests (eligibility being six months below grade level, a 
standard so high that all schools in the county receive 
Title I services) and further selection .byfthe Title I ^stafc 
Thm program is taught by an iti-nerant teadher, so that the 
same teacher serves publxc and private school students with 



the sane prograin. The programs' are essentially equi-^^al#.nt. ' 
The selection, of participants is cruciar to the determination 
of the. budget. It is not possiW^e to ascartain whether^ * 



.privmte school students are selested by the same cr:4teria :. 
or are proportionate to the selection of public schcpl^^ 
students f Ail students in the ^district are eligible 'for 
the progrMi op the basis oi residency; since the ; coujiti^'Vs 
busing prograin insures that an equal, nunUDer of^ Sj'bC student 
attend all public schools in th'e /tount^'j^ so th% en,^:f e cti)unty 
becomes a target area. Only .^4% of the^ privata\-5chd^^ students 

are particioantsv but we do 'not have cQmoarable f reruns for 

■ • ' ' ■ \ -. ■ ' ' ^ ' .(^\^ "-^ . 

the percent public school .students, who are 'participants ^ 

^ \ . ^ ■ I \ . '■ ^ ' . . ^: 

although 15% would be. a reasonable, ei^^kte/. giveti. the 

level of concentration evident^ in the^ system-, .Aib the kinder-- 

garten level, 100%^ of the public; school studenta.^ and 01 of 

the private schoo'l students are^ servede* 

In one Gr^eat Lakes district, there were serious difficult 

ties in the dis.tribution of the\ resQurcfes . The' orivate 

school students represented 12% of the Title X participants. 

(and 12% of the eligibles , though 30% of the students in the 

district), but received only 6% of the ^system's Title I allo-^ 

* ■- ' ^ 

cation for. services to its students. The district claimed 

to distributa the funds equally on the/basis of the, nmnber 

of eligibles irt' each Title* I school/ but the private schools 

r^ecsived only, one-jhalf the funds^ they shoulpd have ' received 

DroDortionata to their oercentage 'of Title I eligibles* * 
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Thara ii no evidanea whatsoavar of. intantional /biar^ of 
"Ujat tha district used some othaf figure, in ^laoaating fiinds. 
to public sshool Title I stMfrits. - /Rather , .tha; problem 

, stems from the taot that the district supports both Head Start 
.and fallQw-threugh progrMis with Title I fimds * Neithar 
prograin inoludes priviita school studants* Thj|fea' programs ^ 
^hava total 'enrolments equal to 204 'of the total: enrollment 



in Title Z^' and are more 'expensive than the Title I programs* 
The funds for them oome "of f -the-top" of the funds for dj-s*- 

- •- ^ -r _ • ^ _ - ' . ■ _. ' ■ - 

tribution for. Title I serviqes to the public -arid . private 
.eligible pupils, - ' . . ■ 

' ' pyogf am planning . There are differences in the .degree 

'. - ^ . ' - . ' . ' ■ . 

of parsticipation betwes^ privat and public school 'of ficials ^ 

and parents in the planning of the Title J program. The law 

^^eguires Title I programs to have Parent Adyisory Councils 

establi|hed at' ea^li site of ^the. Title I program, and one 

distriet^wide PAC^ACs can^ ba established at private^ school ^ 

sites# but do not have to be,^ Private school parents are to 

be represented on the district*-wide advisory. conOTittae,, 

in most communities V public school staff canno^t ' sit on 



the advisor^ committea, althougife they can ^rirovide the' commit-* 
tees"*with j^l^^f- services, ^ tfha private . scnpol^ administrators 
c,an sit^on the'.^pmnitte^s . aS' . the representatives of th^eir ^' , 
:n^ost 



schools . ^' In "ost coimnuiiitieiV ^€He""aistrict-^#i^ 
appears to ;be fnade, up of delegates from each sdhool \recei;^inf 
Titi^ I services/ and gme_;dalegate' from^the private sec 



;■ The private sahee'ls/ara typically outvoted on- PAC. decisio'ns. 
^Howevar/ the private iehopl' a^inistrator can often^wield / ^ 
disproportiajata influanes on tha PAC,, baeause .of his or her 
ascpmrMi© ' in th€ Qpar of tha Title I program and famili^ 

arity with Uia prooadittas of lohool buraauoraeies. Also, the 
privata sohool: student ' i^ rapra^^ tend to have a mor# 

J foousad interest^ mora easily reprtesanted than the. putilic , 
:-seho6ls. So it is poisibla the advantages ind disadva 
.of the repre5ant^tion of the private sehool/ st^udents balancer 
. each other out* 

The ^impbrtance of the arrangrements. fo^t r^epresentihg pri^. 
vata sohpoL students on the PACs. is, of. course, related to 
the importance of 'the PACs in Aha planning process. One rural 
Squtheastern county diitrict reported th^t the parents 'refused' 
to consider the PACs as anything more than open houses ^ to- 
tour the schools * In another Southwesta^n , school 'district ^ 
who jurisdiction^ included , several hundred: squp,re mil of 
mduntainous Indian reservation lands , a'AC^ meetings had to^ be 
'held ^late ;in the evening so^ that parents '^cpuld attend from 

50 to 100 miles away. Meatings la'steo many hqurs, following 

. ' ^ ^ ^ ' ' ■ _ -. 

Indian tribal rituals and custbms, "w^ich put some of= the pri^ 
^^ate school representatives from urh/an areas at a, disadvantage , 
In jtiany coimminities, thf Titfle I staff leaves the design of 



^^^he program in the private : schools^ to the . private school 
administrators, and the Titla I t©4chers assigned to 'those 
^1 > scHools,'^ The PACs app^^e thes^ designs as a matter of 



I. 



ERJC • 




-13J- 



farmality, but exarsiaa mueh gr^ata^ authority .©var tha^programs 

in the publie sahools. In one Great Lak^s itate^ the PACs 
- eonsiderad the Title 1, program a kind of parent-aid employrnent 
/program^ and providea one taaohar aide' for ever^^ 27 studenta 

galeotad; "gtit only one teacher for every 146 students* The 
. private schools^ in oontr^ti had only one^aide per 181 students 
; but one teacher for every S4 itudents. The distriot believed 
.-the private sohOQls made batter uie of their Title I resources, 

in planning their program, than did the public schools, which 

were hampered by the PACs. ^ 

Experimental programs . ' Our ^survey covered district^ with 

experimental Title 1 programs* One Southeastern urban ^iitrict 



/Revised a Title I plan b/ which the definition of the target 
area depended solely on the academic achievement of the students 
in^:the school. All schools in the district were tested/ and 
any school which had' 35% of its students at ^or below .the 30th 

. . ' "' ^-^ r , ■ 

-percentile becMie a target site* Students in that school, or 
in private schools but residing in the attendance area of the 

' f . . . . ■ : 

selected schools, were eligible if th^y achieved at the 30th 
percentile or below* The private schools were not included 

i - . . ■ 

in^^the calculations pr the student populations of the pi^lic ' 
schools, for purposes of jdetermining the tArget schools,- This, 
in .fact, .is likely; to h^vm increased the ounces o£ selection 
of: schools with, larger prli^ate school^enrollments in their 
.districts as target, schools", because the . records of the dis- . 
trict show virtually n<Jl^rivate school students falling below' 

■ ' 0 ■ • ' . . * * • . ^ ' ' ^ . • . 

■ '% . . . ^ ^ . 

\ ■ * / ' ^- . -158- y. ^ . . 



the 30th percentile (less than II of the private school 
students were eligfble, Icompared to 12% of the public school 
enrollment eligible) . If the privat^ school enrollinents had 
been included in the calculation of the public schooJ,„ ____: 



averages (i.e. i in ^calculating which school areas, contained 
351 of students at the 30th percentile or below) , it is, .pos- 
sible that the public schools identified a's target schools 

' ■ . ■ < ■ t, 

would have been different. . 

isln the two years we. examined (1975-76 and 1976-77) , 

the city experienced a substlhtial. shift in enrollments 

" ■ ■ J ■ . ■ ■ ^-^ - - - . . ' 

from pjcivata to public schools. The /publiasehaols increased 
by S/OOO students, or aisout 9. 5% in the ' yean the public . 

school increase amounted to a doubling ' of the' size of the 

, ■ . ^ . . 

first grade class > had the entire increase occurred in grade 
, one enrollmenta— an unlikaly casa* The private schools lost 
2^700 students, or about 26 . 4% of their students— a decline 
equal- to the- loss of the entire first three grades of tTlfe v_ 
private schools' enrollments I 

' One curious aspect of the change in enrollments between 
the two systems is the fait that the private schools lost 
130 eligible students in the ctfurse^ of their enrollment , 
*deciinei ^their nimber of. eligibles declined from almost 
2.%-^to less than": II as a^ consequence both of ^ their ^ anrollment 
drop (or ^ shift to *the public schools) and or the change in * 
the^ district ' s Title 1 Jlan to the experimental approach 
between the two academic years. The public schools/ kowe^r , ' 



increased tfieir nuiT^ of eiigibiiis ,^ IVOOO betwaan the 

two yean. The shift to the sHperimental plan had oppoiita - 

' ' affects^ in the two lectors. , ■ 

■y ' ... The central Title I officials test 'both private and' 

'. . ■ .■ ■ - . ^ . 

: public schools f or their eligible students-, so it ii ^unlike^ 

thara are systematio ^ dif farenees in testing accounting for 

the very low pi^pportion of the private sabool students ali* 

qlhXm for Titla^ I sirvices* In the /seaectioil of the students 

who should participate in the program, private schoolsrdo 

much be-^er than the public school students. All private 

school eligibles are participants (in the experimental year, 

but only 42% in the previous norTOal^progr^ year) , . but only^"/^ 

54% of the eligible public school students are chosen to 

participate* In the previous year, the situation had been^ 

reversed; fill of public school students had been selected for^ 

=■ ■ = ■ •■ ^ 

participation compared- to- the 421 of private- school students*. 
The private schools ha^e substantial minority enrollinents , 



although not as large as the public-. ApproKimat^ely 35% of 

the four schools ch^en ^ as sites in the private sector a:re 

minority sta^eri€iT"^^^Given the fact the minority presence in " 

the private /schools , the relatively large* percentage of students 

, from the. town in the /private schools, and the Title I practice 

pf .testing all students, it seems' unlilcaly fehaf less than 1%^ 

of the .private school' students would achieve at the 30th 

. • ■ .. ' , . ^ ^ ■ ^ - ^ 

percentile or below, One^possible .explanatiMi would, be 'poten- 

tial /bias in the administritioA of the Title I program, -itM- 



unlikely ^becau sa th e pri%^te schools-are consulted early ' 
in the planning, process by the Title 1 director and because • 
1^ ■thp.Jitle I directbr #as the former, chairman of the Catholic : 
school's Board of Education. In. fact, the'private schools-^ 
in this district ara wall integrated into the Title I - / / 
programr and are providad with some servicas— notably the'/- 
testing services--rt;ot normally supplied to private .schools 
. b^ 'Title I prpgrams.' * - ■ ' ' . 

One explanation is possible. That the district establishe 
private schools as sites only if 22 to 25 students at. that 

school are eligible for services. The private schools' are 

■ ■ . ■ '* ■ — . ■ . - 

■relatively small units , and 22-25 eligible students can be 

a large percentage of their population, especially given the 

fact that many students will be ineligible because they do 

• not re_£ide witMn the_ target area. The systam^Trs very 
likely to be reporting only those private school students 

• eligible who are at schools the system selected as sites for . • 
programs. It is unlikely that the total eligi%lity of the 
private schools is. being reported, although we cannoe know 

or certain thi system's practice from our interviews, or ■ 
fr<jra the relatively detailed data supplied. 

A decision, about the minimal riumber of studentst at a site 
necessary to- fund a Title I program can sharply affect ori-, 
vat's school participation, '-In this cprrmiunity^ tiha^ system 
raquires, in. affect.^ that there be a demand for S10,'00p in 




' ■ :^ ; . , ^ ■ ■ - •■. ..■ : ■ ■ - ■ ■ .■ . 

rs^exvtcwsrr^ir a school b^e^sre;- that school^will desirgnated a - " 

site, even if it has students who should be selected as parti- 
cipants on the' basis of their eligibility and the degree of 
disa^lity they have^; The system estplains that i,t app'l,ied the 
same standard jto the public schools, but the oublic schbol 
units are larger and, by definitio|i, every student -in. the ' 
public school is eligible by residence, ^^era is nSkarti'fi- 
cial shrinkage of ttfe public school population bj- residency ' ' ' 
requiraments, of the type that can substantially shrink the 
aligibla pp^ivate sahoDl population. There ^is no suggestion 
thai the decisions about~the miniiniim scale of the sites was 
made tp reduce the amount of services delivered to the private 
school students but that is very likely the affect of the 
decision. -It is impossible to knqw for certain on the basis 
of the ntmber supplied by the system. However, the information 
we have . collected in this study is far more precise and de-= 
tailed than the information collected by the SEA in its evalu-- . 
ation of the system' s performance. 

^Jlevertheless , even in this district private school stu^ 
dents do receive fewer services ^ for reasons that are not : ^ 
"clear. *Both-Dublic and orivate school students receiva^one 

Title I teacher for every. 46 students, but private school"^/^^P\ 

■ ^ - - ^ ■ . ^ . . U-:'^^ 

students teceiVe no teacher aide services while public., 

school ^ students receive' aide ' services in- about the sam'a p,rd-^:|t''i; •• u' 

oortion as^ teacher services. „ . . 
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•■'V Monitoring quality of sarviee . Why mtght-ot-ivate' school ' 

^ ■ ' . '■ • " ' -, ' „ ■ 

students • show so many fawer hours of contact with Title I 

taachers ^than public school students? One explanation can be 

found in the exainpla of a medium-sized Sopthwea tern 'tdvm which 

-has- a- high percentage of bpown and black minority students , , 

and a poor white population which has the lowest income statis 

tics in V the' towi.' The community has five Catholic elementary 

' ■ .m ^ ^ - 

schools. Its Title I progSam provides services to the 
■ ■ . • " • '. ■ ^ ' - 

. students of three of these schools on site , . and. two agency-run 

schools for neglected and delinquent children. The district ■ 

■ ' . ■ f- - i > 

identifies its sphoolSjby, the "free luiteh" datai Any .public ^ 
school with a higher percentage of stud!a;its receiving free 
lunch-es than the district as a whole rakeivei Title I services. 

The district must have a minimum of ^ participating 
students' before any services are delivered fto its site, 
f'^nding is provided* on a per pupil basis to -a^ch school in 
the public sector/ each eligible child, .■■children are 

eligible if they fall q'neVyear be|ow grade level on a stan- ' 
dardized test. However,- not all eligibles are served— the 
decisipn is made about who is to be served by teachers and 
administrators' at the 'individual public 'schpo in conj"unc- 
tibn with the 'Title I teacher.- The Title I. budget' for that 
school ^app^ars to be' loosely n^otiatea^ appending upon the 
nuinber of students all agrsp are eligibla. - ^ ■ 

The centr^ research and evaluation office conducts the - 
tests in the/public schbols, and the . centrml Titlei I office 
supervises -Vhe Title I teachers in the "^school . Thi§ ci<itral 



rol# \fiil ineicm^9^ in tha futur© because the district is ^ 
switching to a program basis for dali^rejing s6rviees, fha 
district will also baooma involyad in %he dsgrae to" whi 
. larviesi ar a concentrated', agd ^ will re qiaira ' c onoan tr atio^ 
of f ewar /itudants in the^ public schools. The picture in 
.the public sector is one of extreine informality, even to the 
amount .of funds delivered to each school and the^ proportion 
of eaqh schopl ' s eligibles servad. The programs vary by 
school , essentially designed by the school"' s o^ teachers 
and principals in conjunction with the Title I teacher.. / 

Things, are similar in the private schoolji; The district 
Title I office meets with private schoof leaders^ informs 
thy^ of the program, the eligibili^iy requirements '£,or their 
students, and the need for ths private school to plan an 
acceptable program* The private schools return with testing 
data ^establishing- the eligibility of .their students.: ('there 



appears to be no question about whether the priyata school 
Students resid^ in the target .area r ' the students '^in' - both the 
private an^^ublfc sqhools. parti the Title I 

progrM>-^e heavily mi^nority and poor white) , and put fo^r- 
ward^a plaij. They are funded on a per pupil basis, -*in much . 
same informal way that the public schools are^ funded. 
/: Some, ofr the private schools ^pcopose only reading programs 
with no teachers/ Others proposa teachers/ The teachers are 

S -if 

essantia-llY. unsupervised by the public school Title I staff, ■ 
although' this will allegedly change in tft^^near £,uture. The 
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. teadhe^.s work closely with' the private sphools in designing . / 
'^tfteirjprog^iins and carrying out thm services^ much as they 
do Mth the public Schools. An -idea extent to which . 

the Title i teachars. work with the private schools can be ^ 
gained from thf offhanded comnen^ of the jCfntral Title I 
director that "the private •aqhool^ Title I p teachers 
^ only this, year realised ^^rhai they ware eligible for benefits, 
negotiated for the public ^system taachars under :theif contracts 
The teachers didn't rValizetdiey- were employees of the pi^blic 



system.^^V . ^ " ' ^^.^ ^ ' ' ■ ' 

Ih the_ public and private school programs are/ handled 



with equal informality, ' There is. great deference paid to the* 

authority of the neighborhood schoolhoUxfe and its teachers^ / 

on the ground that these educattors know the students and their 

needs best, ^ The ^progrfm gives , these aditinistratdrs a g.r^at' 

deal^ of ^discretion in identif ying and planning progr^s ■ f or 

^ ■ ' ^ ■ i ■ .. " ' 

the pa^rticipating students. In both sectori; the budg^ appears 

^' to^^be informally^ estabiished T'^^ "The pf Dgram^^;gives. mbitantlal^ 
lass supervision to the ■Title X teichers in the private sector, 
and much less direction ^ ■ . The private schools must ^p^lan their 
ora progr:Mis, and if they do not^ their pupils receive no 
sarvices. The central Title I staff allows Title I programs' 
to be establiihed -yiat do no more than provide books for stu- 
dents . ■ . ^ ^ ' ■ ■ * 

■ Given^ the informality of the program^ at ■ is""virtually . 
impp^^^le to establish whether the private school studants 



receive; an appropriate share of Title I resources , much 

less reqaive Title I , resources , equivalent to those given 

. - . ■ / ' ' ■ ^ ^ - .. 

the public s.chool students-. 'The program may 6a quite 'good. 
\ ,' ' ' -. ' ' . ' ', ' ■ ' ■ ' ' 

' <The" central. Title I staff praisM the success of the 

private schaols in their basic aducationr and give their. 

high level of s^Sccess as one reason for leaving them to •■ 

themselves,) . But it not monitored' arid there is no way 

of establishing .the equity of the di|tribution|^f resources 

within it. The approach does appear to fit the administra- 

tiva and pblitiqal reality of tha public and private systems, 

An& CQuld not be changed without* changes at the schoolhouse : 

level of res^^sibility for an education ^pr^gram that appears 

to work well and ttf be strongly supported by the public. 

There will hm, howeve^; a substantial, difference in the total 

contact hours with Title 1 teacher between the public and^ 

private school students., because the ,pi;blic school students — 

have "contact" with supervisors who do not- visit the . ■ 



private schools> and because the aDoroved plan in: the 
priva'ta schools includes a,t least one school, perhaps more , / 
which receive only supplies with._,their Title I allocation. ■ 

^ Off-^site services ." —There are 'four states in which 
Title I services; to -nc^-public scJ:iool children cannot be 
provided to the children in the^non-public school: Missouri,' 
Oklahoma V virCTinia, and wisconsiii. In these states the 
services* are ^provided "off-sita,". at *some: site other than' 
the non-public 'school campus. In each, case, itf' is not'the' 
State. ^educa,tion agency or the local districts that have • 



Chosen to deliver the s#r7ieas in this mannar. On the (|on|:rary 
- , they have been ordered to do so by the states' attorneys 
^ ^ general whose^interprptmtion of-itate law requiring separa- - 

; tion- of. church and stata prevent tha public school from ■ 
< -f" delivering services to fton-pi^'lia, school studen.ta on a • V. 

.parochial "school campua. The state education agenay. .(SEA).' 

- ■ •• . ' ' ■ . ■ ■ . ' ' . ^ , ■ ' ■ . ' 

is. recuirad to enforce the ruling. The SEa", in -turn, leaves 

« ' . . ( ' ■ - . . • ^ " 

^to the local district the dilenroa of . how to serve the non- 



pujslic ^schopl ch|ldren without going' into the school/ but 

it requires the ■dis.trict to do so.' - " ' - 

■ In most cases the non-public schools are anxious to s^d 

thair children benefit from the services,/ In -almost all cases 

the parpchial schools/ are anxious to participates- - The few 

exceptions are schools rmi by fundamentalist protestant groups. 

* ' . ^ . ■ ■ . * ^ ' ^ - 

The schools run by the Lutheran Church Wisconsin Synod , are 

such ;a case* Th6 non^sectarian pri^vata scSbols give mixed 

response^. In. general they 'are . likely to have fewer eligible 



I 



IC 



students. In^ Northern states the non-seqtarian schools are 
likely to^^ opt for ; participation, ^ in the sou'th, most hon- 
aectarian schools are. private academics' es'^ablished to side^ \s 

Step the civil rights requirements,. They give the ^impreasio/i 

■ - - . . .\ =^ . • 

toat they\want nothing to do with the federaf^Jgovernmentv. 
and -without exception -^ey haye refused to eooperate Vith 
local s^chbo; districts ori Title I, - ^ ^\ 

While \the experiehce of Title I in those stales 'which ' 
raquira .of f-slta gervices is not unifotm, it nevertheiass 



contrasts sharply with e states where services are provided' ' 



: I 



r^';. • on-site^. Apd the contrast seems to be eonsis.tent aitioftf-T— 
• the of £-.aite distiicts^ Ths*':differfncea are' both quantitar 
■ f tiva and qualitative* Wrom a quantitative poirft q£ view, 

the 'non-puilic sehool. students who are offered off^site ' * 

■ - >^ - ; . , ^ , . " ■ ^ - 

- ^^^^^^^ tO :a lesser degree than do Jthe students 

. ■ • * ^ ^ ' ' 1 ' ■ ' — 

in. public schools. Whild this is , probably true e-ijen for the 



"on-site" states, it se< 
for the states in which' 



to be true to a- greater degree 



sff-site servicei- -are required.' ! For 
- . '■ , " . ■ - ■ ■ 

- eKample; this study compared" the- participation of- students 

^ \ , - . ' ' -:. ■ . = . 

, as, a percent of enroAment in three school 'districts.. In, 

, tne fdrst district, :20l □£ the public schools students parti^ 
. "cipated, and ,21 of nontpwblic schQol stnidenta participated. 
In the second district, 3% of the public school 'students par- 
ticipated,' akd less than L% of the non-public school students 
participatad;. In the third district -S*" of the public school 
students participated, and \l of the ^on-pubiid • school students 

participatad. In each case €he non-public school oartlciDa- 

■/■„,'• , ^ " ■ ■ ' ■ " ■ 

- t ion .was cdnsis'^ntly lower. ^ the third case the difference 
is more dramatic than .Jr. might aVpear because non-public 
schools ac.couii.t for 25,%. to" 331 of \ll students. "One last 
point..need^s to; be made regarding quaf^itatlve eq^uity, of 
services, j In leach of the ■distriats, ,p^lic and non-public 

.cials emphasized that^schoo^ y'^ar 1976-77 was the. 
It. 'there was par-friclfration of ^n-publl'c school 

stud 
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of ndn-ptihlic : school students was ptactiOally iinmeafurable. 
-SmvmisAt .£khA&s-s^^Aaaa^^ oarticipatioW 



: o£ ndn-piafelic sdihooX students in these states. The -first and 
most important fact is. that of conttol. Non-public kchool 
ttdaiinistrartors are usually npt^ involved in either the ' 
plannirtg or the administration of' th'e,,^rogr am. ^In most cases 
,non-puhlio school administrators say that tWe limited ser'/ice. 
their students 'teceived came .only after "a period of touch 
nego'tiations In no case di^d m , district hasre a working 
relationship with more' than one non-public school principal. 
In states where non-public school, students- receive more ' > 

- - y ■ . , 

equitable services coopera'tion between the district and the- 
vnon-pujblic scfioQl^ adminrltrator iS a^^significant; ^factor . ' ^In 
Sa^pfif the absence or a working relationship probably ^upderliei 
may of tjie other, factors. The second - factor is, the lack ^of ^ 
parttntai involvement in the Pareiitr Advisory Committees (?AC) • 
PACs;;ca|i often be an importarit factor in shaping/the Tit la -I 
brogram,/ Where parents of. non-publid 'schoQl stude^ are 
actively involved in the PACs, the nton-public schools seem / 
to benefit to , a greater degree, ■ In the states^ where of f--sitr 
services are re&uired, parents of non-public school students - 

■ ^ ' ■■■ * ' ' ' 

participate , to a limited dearee. Usually they are asked to > 
a*ttend the PAC meetinf''#t the" oublic school ^ where ' the child^ 
receives Title I s*ervicas. In no case is there a PAC at the^ 



' The third fact which, t#nds "to* discduraga partieipation 

■ ^. » ■ = , ■ ' ■■ ' ' " ^ ' ." • " .. . - ' . 

• is^^a matter of site* In, no ease-. gLre Title len^icsi, da- 
iivered an the.non-pi^ldb iahool eMipiis. ^Ona district 
administrator put the prbbl^ this way/. "The Stati leaves 
,thaSmethod of -dal^vary^ up to the district^ but they are very 
strict on our ^ notj going into the classroom*" Districts- \ 
choose one or a CQmbinat'ion o| three methods of. delivering 
services to the non-pUblic schooT students. . "It is "hard to 
say which is, the most effective or the i^ost popular, ■ ^ 
because ^ none of ^.them^ are. The; first method iS ;one of / 
providing Title I services at a centrally located public 
schpdl durinc a summer school session. The second is ^^.ak^g 
services available during the school -year in a neighborin^g 
public schqol* The ^third is bringing curb-side services to 
they non^public school in the form of a mobile van. None of 
these methods is vfry convenient. ^ ^ 

ThB fourth factor is related to the third. In no case ■ 
were non^public school students provided transportatioh to 
the Title I site. In one case transportation was provided 
only if it were requested. In another case the lack of 
transportation jeopardized the safet^ of ' the participating 
children becau^se they wers required ,to walk through heavy 
downtown traf fic' to reach the service delivery . site. ' - 

_ The fifth factor is ^the quality of services. This- factor 
can be measured by whether the ^ student-teacher relation is 
comparable, whe-^ier the time -made available per student is 



* ^eoinp^aBla , Vhather "the sarna gradas^ psirii^ipated , . arid whether 



tha sama sub j acts ware ^of farad. . Thasa factors we^a very 



difffteult t© maa^ura/ arid tha msasureinents were diffiGu;.t td' 



' intarpr4t becaurfe of ' tha limited pa>rtiGipation of nQn-piblic. 
school Etudahts, f^gr/axample,' ratio 
for the non-.public school program cpmpared/f avorably. with the 
piiblic school program, it was i,nt^resting ^to Ao^te that" there 
weri uiider lying reasons for that. On reason was that the mo- 

^ bile lab which almost all districts us^d eould/orilyT acc ommo- 

. ^- ^ ' ■^'^■^'^ ^ / ^ - ' ^ ' ^ V- ^ ^ ■ 

date six students at a tfme/ Ano-th&y /example, 4s thevone; : 

of comparilon by- grades* In the eublic schools kindergarten 

^ ^ -.^^ ^ ■ ■ ■ ' ^ ••; ^ ■ ^ ^ ^ > ' ^ ^ ^ --J ^ . ■ 

students received Title services * In the nont^ublic ^ schools 
there may not have been kindergarten, _oe i£ t^^e was , -fhe; 
students did, not participate i Thevlast eKample Xis eligibi^. 
lity testing* In those* districts where' the Titlfe I paid for 
thm testing, the district was required i-p test the non^pubiio 
school students'* In/thdse cases the district said they had ^ 
a difficult time d^teCTiiLing whlch/^ltudents to test* - Pur- 
thermore, once the'y identified the students they intended to ^ 
test, they 'were ieguired to test them in a ^public school. 

In summary / providing sarvices off ^site provided too . ^ 

' '/ . ' - . .. ^ ■ \ ■ ' ' 

many points at which there .could be student attrition. The 

lack of a ST^itable working relationship bet^e,e4^ the public 

and non-public administrations promoted attrition* There. 

would be ' some attrition because the^ parents wert not acti.vely 

involved. There would be some attrition because the service 
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» deliveri-' -site;^; jWere not <;©aven«.ent , • The lack of - tranaporta- 
^ tXQn3:m^ixM6.,^it the spuaents tiaka more time -to get to 



.the .ciasses, ani their wklking to the cl^ssas was ^ot safe# 



This was likely -to discqurage some students. The mode off 



delivery , the, mpbiie lab 



ffactprs.t which le'ad 
off- site services to no 



by 'dmmign, limited participations. 
^Las^, not kiiQwing: which Iftudents' ^ furUiWr limited it. 

^Syan ic; tha;g^iblie:;^schciil f^tem theye are ptobably^ aoma 

siudant attrition * In tha; case .of 
pi^^lic ichool cjSildren, hdway'er^ ^ 
they.arre mari^ more; Th4^e are just ^tdo many* ^ ^ ^ . ' 

By*pass , Sy-pa^i prov^isions *^ere being considered in 

_^ . . ■ • ^ ' ' •■ r = . . . • ' ^ ■ ' - ^ ^ 

four < stateis^ at the time of.-^our field interviews. In one, 
Stat^ Wisc©nsin, the puhliq and private authorities worked 
out an. agreement within^ the provisions of the state sand , 
federal law; ^Sy^pass has'baan inwked in Missouri and 
Virginia* It has been implemented in Missouri over a three- 
year period, with^^ach succeeding year idding a larger .ni^t±>er; 
of smaller districts to the by-pass, 9lan> By-pass is invoked 
when the statfe officials declare that Title I services 
cannot, be delivered to the private school students in an 
equitable manner , within the requirements of. the state laws 
and Constitution. , ' .^ ^ " / .- \ 

The typical problams are** those found in .Virginia) 
V^isconsin, Oklahoma^ and Missouri and a few other states, 
where tire; state laws prohibit dual enrollment, or the p^afe^e^^. 
ment of public -school teachers on private ^sc^ool premises, . 



or th^ delivery of. ptib lis- sciliool-owned mat texts, etc./ 

to ptlv^tB. ichool'; premises,,' Often tha lav;s prohibit the 
"•transportAtion of private school studant| by public school 
■btis'es as Veil. In effect,' private school students can parti- 

- ■ - ■ - ■. ..' ■■ tM • - . , I - J.. ■ : - : ; 

■ ^pate in- We / Title' I programs/ in these frircumstancssx only 
on the public school .site, 'after,. re^^ hours, on 

Saturdays ^: ,Qr^dvrin^ the swmiar* The .as-rangement deprives ; 
the private school students of the full ^integration of the . 
Title d progrMl^intq theiT^^"ao^^ of studiet^ marks them as 
a ' speciai , set of students against the intent of the 'law, 
provides them with educational services at a time, when they 
are least likely to be able to absorb the lessons (because 
they/ are*^ tired at the end of the day). j 

^ ^ As a practical -matteri,N the off --site approaqh required 

in these states effectively. blo&ks--the consulta 

public and private school teachers necessary ^or thejef ffective 

planning and exep^ion of the/Title I >^ro^am> -The approach 

reguires a substantial eKpenditure on the part of the private 
.■< " * 

school students in order to take. part in Title , I. services , 
in many instances, since the private school students must 
travel to' the public school site— v/hich in the rural areas ^ 
can be many blocks or even many miles— by *.th^eir own resources. 
The travel is unehaperoned by public school personnel " and 
mav subject Drivate school students to ■subsfcaritiall travel = 
hazards. Schools iri' several locations have reported parent 
resistance to sending their children €o public^ schools , seen . 



I : ^ is , ee^er o3t proi^gcis thr^teiiiiig thuir children's •SAfety,-: ' 
,^/^*".PriV#ta fchaol^ Qhildr^ i^^b reportad to have been haied on - , 



■* th# .publdc sehool sites bj^ stufierits meeting thesi f ping to 



a|id from the pubiic aehbois. / ^ Those^systems proviaing/a 
hoursy e££-siCe/serviees for p^^^te school students at ti^^^ 
*1fcpubiic schqo.l sites. typically employ regulafc alasarobm \ =^ 



.tiea0her:s or^^ Tit^a I teacheM^ wao . have alcaady woc^eo^ a fu^l . 
courl^s day/^ so the students^ do not.. i^eqeive the .^ullXenergdes 
of th^ tj^acher* .Given all' these obstacles^ t^e redq^rd of * 
of f-site' services is ^hat yiey ■ ara generally of m\ich Poorer 
quality than those given piilfc schopl studQpts eM^plled > x 
. in the progrMa^ and tha^.ve^y few , of the^. eligible private ^ t 
-^ school. 'students identified as pdtintiaX participants- ^o^^ 
fact participate in ;,^^#^rograjn* . , ■ '^^ ^ * X . ■ ^ 

In a variati^^of the pri^lfem^' spme "districts, ^prohibit 
p services on private Vchool sitss^ but' do .use Title; I funds 
to transport private school S;tudent.s to the publp.c/ school 
site* However ^^^pie^aistrist^ have freguently charge 
cost of the. busing- to the. private school^portidn or t^a 



Title I budgets 



In those, parts o£ Mis^uri£^nd Virginia ^where Title J 
by*pass is b^J.ng^imple.p^nted^^ t^ Office of Education has' 
issued RFPs saeking contractons) . to provide services i^o 
private jchool students. The. c^tractbr mU^t^plan for the 
services with ^the private ^^ols, almost .as an LEA would, 
excapt that the contractqr Is limited to providing only . 
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those seff^a^ pievidad- .ih- the : j^tibiic ; sehaols , /Thus the 

toe Title T prof ram a#iiv:a^ to the private^schoQl students 
ev«i und€r theYby*pass 'eondition.^ . ^ \ ' 

"^^^ " ■ ^ ' ■ . ■•: .'> "^v v'- ' ^ 'y- ' ^ 

. ^he obntr actor ndrriially orov^ services" at , greater, cost 

.than those prdvided ^ fcy* the public systemg at least ^ in the 

: «ea;ofcthej#,Jtwo^s^ tJie ^©ntracfor is i 

abra to charge as a .fee for management .services a percfnt of 
. ■ > ; ■ ' ^ ' ' * ■ . ^ ^ ■ . ' ^ ' 

the total cost of "^he^ prOf rMi, ajid because ^ the contractor ; 

muet^^ in essence^' duplicate many of the" fnanagament serv4.ces 

, already provided by tHe public systems for their o%m Title r • . 

pro^grSpn,* The overhead expenses are^ therefore, unavoidably 

greater thanXthe public school would^ incufr ^^if '^-*£ d*ellvered - 

the services Itself. .# ' . ^ ^ . 

• ' ' • fihall^;, . fe£e management 'company must pay salariep to , 

' - V " ■ ' ■ ' • ^ ^' " . ■ " -^^ ^ ^ '^^ 

teachers in accordanae with 'the prevaiiing union wages in 

■ ' ' ^ ^* - >■ ' 

the are av which are often higher wages than those paid 
by the public school systems for their Title I teachers.* 
The extra costs of the Title I ser^ces caused by the by-pass 
procedure are charged^ to the pub'lic school system, and are 
■ subtracted from the total grant of the publita /schools.. ^ In/ 
adc^ition,. a proportionate share oi the funds available fbr ^ 
student services ar^ withdrawn from the LEA grant and ,usa,d 
as the budget for the private contractor who is deirverinc ' ' 
services to the orivata school students. The level of con-^ 
centration, of serviceSr cut-of f , etc , , are essentfally set 
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bv ^tftet.^uBlic ;schO clmntinicafci^ with the 

• ■'■ '." I ' ■ , •■ '■ , ' -v'-' , '■ '*■-.■ ' 

' Office .of E(lueat±on^.fer\;ife !l:6ntrac^dr , in af much as the ^ 

'Criteria- s^t for ■ se^^^^on, and the toncentratiQn established 

_ L . ■ -'^''i'^ > • \ ■ ■ . 

in the profrim, affatifs the ■ private ■pchool progrim as well as 
tha p'ohlLc school programs. ^ /" 
, Sy-pais thus banef its the private school students, but 
vproduces. a 'more" i^Lsxibla program ffor the - private schools / 
and One. in whi^^at^ least foTOally— they have less opportunitv 
to fdmulate on cputfiil matte suqh as the degree of. concen-' 
. tration ('the decision already having been made by public, 
schoql 6f ficials) 'ffer the public school, the program m^ans, * 
at the- least, ^ a^pe#^^ loss of funds, thafe i imply the ^ndg 
going ^feo seiyei\%ls| ;3ireGt education* i^ensas of tKa private 
schodt studan€s ensiled . its Title 'I grant must also pay . ' 
the adminxstrati^* ctfsts of the progrMi. fnd the manigament 
'£ee,;'pver knd) abo^ the actual cost of delivery ^of the 
iServldes (a cost plus contract). / * ; * - ^ 

f In the earlier yearg of title I, some districts and sta-^e ' 
agencies took a recalcitrant attitude towards working out 
their^ pi-oblems with the private schools, with li-Ttle worry 
that a^ effective ...sanction' ceuld be imposed against them far 
their resistance. At worst, 'the districts would be facid 
with a by-pass, a procedure which they -believed- — and it is . ' ■ 
clear, believed dn error—wduld simsly remove f-^ 6m them 
the headache of dealing with the private schools. ' bnl^y after 
Title I. was impleirented, ^nd t^e size of the inana^eraent costs 
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tha t, would. b#' extteasted frofti the LEAs budget vers ^mada , clear 
to the pAji>lie i^chool offieials did they beg Iji ^to look fior 
sttfrnativefl to by-pass more seriously i Several Wiatfonain 
.districts originally planning to acg*piefce in'"_by-pass; actions., 
h^ve recently decided to devise /a 'irteans of accoirraodating 
the ^p'rivate schpol ^studeri^a witftin the public ^schooi program 
rather thaii buf fer' the pains' of ■ by-pass . ^ ' ^ . 

. . AN ALffSRNATIVE APPROACH 



■siti|, 



The .pres^n^t system ef treating private ^scft^ls ,as rchool 

.within the terms, of the program^ *f or some purposes 

.(fuch as the 'establishment of a. minimtim-sized prqgram) > /but* 

not for > others (su-ph as; the identifiGation of target , area) 

whipsaws the privatev'sector . Tying the planning of orograms 

for apivate sch9ol stpdents to public systems*' without 
f« ' ■ . . - ■ ^ 

'regular means of'"communication' with^ the" private sector in 

practice substantially lowers the quality and "aDDrooriateness 

. - . '* . ■■ ' ' . V " • 'f 

of thi planning and design oi the •oroCTrim serving orivat'e 
school studen-fis. \^ , _ = ■ • 

Another ^prdach^. which^ may have to be authorized by 

Congress, suggests itself, schools could be made 

I ■ ., ^ I . . % .. . ■ ■ ■ 

free to treat the private sectbr schools as if thev wer^ 

LEAs themselves, setting jjp an administrative Unit of the- 
* ' ' ■ ' t ' ■ 

public 'systein to establish pra-grams at '^itle I sites at 
private schools. The Title I sites would themselves :be. given 
geographic 'boundaries (the boundaries of the public school's 
Title I sites at the private school locations) which -would 
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coincide with tho^m of the private schools themselves apd - 
would be target ■ areds for the purposes of the lagiilation, 
'in exactl.y the same faah^on that the public scho^ attendance 
'areas are now usod%o define garget, areas for tfie'puBlic '. 
school stiidents. . 



f This , appraoch would eliminate the arbitrarj^ find essentially 
■ absurd mapping of private school students into pup.ic schoo'l . - 
attendance 'diatricts (One Chicago elenrentary school .found 
itself in 153 . neighborhood school districts; one-Lono Island 
Gatholic school found that it shared • Title I programs with * ' 

. , ^ ■ -, • ^ , 

five different pjablic school districta^employihg five sets 
of Title I teachers on site.) For 'schools that draw from a 
large atea (and so cannot be defin^ /i:S:i^^^ 
economicilly impacted , area, an .experimental approach of 
relying on achievement or family income characteristics, or .■ 
of some cdmbinatidn of both, could be attempted. Otf schools 
could be eligible if ^eir a'ttendance area falls within' ' (or 
includes) a certain percentage of public school targat areas* , 

\ Under this approach, the planning for title I in the 
■private ■ se'ctof' could be designed' to fit the needs of the 
students and their schools (which must cooperate in any suc- 
cessful ' program) to the sami degrae'they now fit public ; . . 
schpois'' needs,,- Mhe approach would place the.orivate schools - 
on the same organizationa"! basisYas it • places .public schools 
under the appro'a,ch' followed . in . the majority, of school . ' ' ' 
districtSY^ which .is to astablish programs ralatively indepen-/ 
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■dently designed for each .site.. .The approach would force 
>f awer- adminittrative adjustments within thm . primte sector / 
and lessen the neddXfor political .rivalikes . .It would' " 
put ^e: distribution of funds to the orivate school ' ' / 
Students' needs ^above the political controls o^ the Soard 
of Sducation or -the PACs, in.mucH the fanie fashion thkt the; 
distribution of fiihds t^ the .^rioyis school tfistric€i^of tfte 
State is abpvl the control of the SEA or of, the school . ^ ^ 
distriets themselves * . ■ ~^ . ^ - 
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- . J CONSTITUTIONAL GONSIDE^TIONS ' ' ' ^ ' 

Tha Sugteame Cou^t has slowly* davelo ' 
oi the i'trieturas ths First Amentoant imposes on s'ta^te support 
of .ndn-publiG_schooll.^ Tha\ chi^d-ba nef it approach of Title 
the approach p'rimarily responsibia foi^ the substantial^ regmla^ 
tiife impact of Titla I on 1 sy^tams^ — ^was 
^doptad to meet Supreme Court rulings^ Tha^Court has recently 
begun to consider^ the child-banaf it approach in more detail^ ' 

and its rulirigs will ^aff act thfe future shape :of Title I , The. 

' ^ \ _• \ , " ' - '■■ ■ ^ . - ^ ' : ^ ■ ■ ' . . . 

fdllowing memorandum "Title r Progr^s and Cons titutiorial 

Adjudication^ " by George AJias-taploy.sets out the. directions the 

court is taking which, may alter the invplvainent of " npn^public 

school children In Title' I* ' (For the ^complet^^aKt of ,^he 

Anastaplo membrindum^ see /Appendix A,) ' " 



I 
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M titii J Prof^s and; Cphst^utipnal Adjudication It ^ 



Geo^e Anastapio 



I, Tht.0penini lines, in the Opinion of the Supreme 
Court ^bf the Uniha Stites in Wohnan v. Walter 
(June 24; 1977), rtad, '-TTiis is itill anothtrrcasa 
. presenting the recurfent issue ot the limitations im\ 
posed , by the^ E$tablishmeftt aause ot ihi Firft 
^ Ainendmeftt, made applicable to the Statei. by the 
Fouirteenth Amendment, . /on state aid to pupils 
in chui^Qh-reftted elementary and^s^eQndar>^ 
iChpoUr 4r U:SX.W/486 W86:2.^ these lines re^ 
mind us that it has long beeg difflcult^icr determine 
with assurance.. what the law in this matter^ is and 
■ what it is likely to be. ^ - \^ , , - 

durlmmediate concern in attamptins]such; a de- 
tarmiimtiin is. with Title I program^, pafticutely as 
they appear in the light what the *Couft^as laid 
and done in Wolman i^^alter. I take as a usefufede- 
seription of tile Title .1 programs for this pu^ose 
Thomas VifulIo.yartin'i draft'repqrt to'the Com- 
pensaton^ Education ^valuation Section. National 
Institute of EduQation. '*Qn the ComparabiJity of 
the_Irivol%'emtnt of Non-public Stfhoel Children in. 
ESEA Titje I.Progriras" (August 16, 1 9^); p. 13: 

Title I of thi Elamintiry and Secondary 'Eddcatf on 
Act ^f 1965. as. amendid in 1974 (also known ai the 
DsmpensatQ^y Education Act), is broadly fbrmulatfrf ^ . ^ 
^ to provide remedial fducation services to^^hiidren 
whose education is hmdered by their enwonments. 
Ptiblic schoordistricti^ at "Iheir diseretioHy may ri^^ . 
quest jq be csnsiaered a *'lQcd education asencv" 

; (LEA) to administer Tiilf L Title I oharges LEAs v^th , 
^fiSponsibOity for delivering remedial iducation lir-' 
. ■ viceijo eligible children within their jurisdictions. All ■ 

• ^^cMdren nietting standards f relative tp the local com- 
nlunity) Wr residence Jn lownncome areas, and low 
rates 'of scholisiic pVogreis are ^gible for the pro- ' - 
grim. Eligible. cMdren may attend public or private 
schools or various types of juvenile institutions, Tlieir 

- eligibility ii not s functioh pf the. type of institution 
they attend. Allocations are made to states and quali- 
fying sub ^Mnits by a formula which considers each 

, area*s law'income ichooi age populitjon. wtightid by 
^ the count of cMldren recefving lupplementai public 
aid. Hence^. aU^cMdren residing m an area are counted 
for purposes of esiablishing the aUoiment. The ^Hqu 
ment is not derermined by. the public school registry, 
or even by the register of all schools in the arearit in- 

, eludes non^public school stpdews and children not ats 

= tending school. , ■ . ^ ' ' \ \ 



II. To devote myielf ptiniirily to Wahimt in this 
mamorandum is noi tp deny that various of its pre* 




deofssori may be mqre':cntica]. Jyt its;predkisi^ 
dp jome to: bear on this problem vatMeart fe^ 
moment, as they are remtejrpreted in Wolnmfi Qn^ 
. suipeettf^that these matters keep^ being riised. ind 
keep being .reinterpreted, bVcauie thev have vet to 
be settled correctly Certainly, Ifgislatibn has^again 
: and/again to be reviewed- in the wake df repeated 
acljustments by state legislatures togudicial deter- 
>, minatipns/' ; . ^ 

^ / ITius^j^H^ status consi|^exed4nrWo/ma;rvvas an 
attempt . by the Ohio lagislatxir^ to proyide aidld 
church-related schGtols; Cor to tHe sjudents of such 
sdhools)jn formfMdiich would eonibml^to the stric- ' 
tures iaid down in Meek v. PUtengtn. 42 \ U.S. 349 
C1975). It is quite , evident in these cases thatart^af- 
fort is being made by supporters of non-public 
.schools to draw upon public trtasuriei (faderal aS 
well as state) for soma support of their schools. 
^ .That is..the rising cost of running all schools^and 
the growing compati;iomfor children^of school age 
-have moved^non-public school supporters to tiy. 
even more vigorously than before, to secure for 
their schools some "of the ^mon#y-non-pubKc school 
parents and supporters pay as^^axpayers. These ad- 
vocates confront, however, determined resisfance 
^ by .those who rfcgard any allocation of pubiic funds 
for these purposes to be a blatant?and serious, at- 
-frorit.to^hf constitutional principles incorporaied: 
\in the First Amendmen;, Tne issue beconias, then. 

thatof/*fairshares''-againit "religious liberty;" ' 

• ■ - . ■ i-. ' 

Iir The Court in Wolman Held constitutional ''those 
portions. of the phio statute'aiuthorizing the State 
to ;provfde non-public school pupiis with books/ 
standardize testing and sconng. diagnostic ser- 
vices, and therapeutic ar^ remedial semcas." It" 
held, unconstitutional '-'those porrioni relating to 
instmctionar- materials and eouipment and field 
trip services/MS 486" - ' ^ . 1 

It is perhaps instructive ig notice^ just how 
much^ support on the -.li^o/;Mn-C:oui:t;^fte./p 
funding of each of thise six items had : ' , ' 

1) piagnostic semens (bn-site> ^ - 8 ^6tei 

'2) Therapeutic and remedial^ services ^ 

. ^©f^site) . . ^ , /-C 7 votss'- 

3) Textbook loans , / ^ 6 votes 

4) Standardized, testing and .. . ' ■ 
scoring servicei^ • ■ "\ 6 votes \ 

5) Field trip services > ^ % - 4 votes 

6) Instnictional materiaj^s^_.. ' . ' .> 
-^^^q^tpmfnt"^* ^ . =1 v - 3 votes ^ 
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/= Various othgr difbuTSiments seem :o be tempo- 'U,S, 1 (1947)-. Did it set off on the wrong foot, not 
, , rariiy "sehlsd." Tlie Court can be. e;<pected to be ' in the disposition orSverson ( which permitted the 

• , uninimouS, orvinualjy unanimous, that tax exsmp- funding of bus rides for parochial school children^ 

. tions for the property' of church-related Swhools but in some of the Janguage of Ey&rson (which as* - 
./ and the publicly funded provision of bus rides, sumed that aid tq the" fducational activities of a 
^tree lunches and public, health services remain^con- church-related school is, for constitiicional purpos- 
"stitutionah Thu&. Justice Marshall, who dissented es, also aid to the religious mission of the church 
(for the m-ost part) in Wolmaiu suggested that the sponsoring the school)?^ ' " " 
line "shduld be ,placed between [1] general welfare ' Tlie Evirson languase is drawn upon bv Justice --^ \ 
propaiTis that ser^e chiJdren'in secyrteB-^ools Srevens in his (mostl>^diss6nting) opinion in Wol- 
bwausa the schools happen to be a ccnvenient . mafu \v4ien he says, ^:No tajc in any amount, larae 
.place. to reach the propams' tarjet populations and or small, can be levied to support any religious a^c- 
J2] programs of educational assistance/' ^45 tivities or institutions, whatever they may be called, 
JJJXAV. 4S69. (He questions the propriety of the or whatever form they mav adopt to teach orprac^ 
jextbook loans which go bacJc to Board of Educar tice religion/'4S UJ:L,W, 4870. ''Under that test"' 
iiony, Allen. 392V^. p6 11968]^ , ' he foes^on ^to argue. **the financing of buildin^'^ . 

Stijl^ other disbursements aisQ seem t field trips, instructional materials, educational ' ' 

rariiy ''settled" (bur in another way) A majority of texts, and school books are all equally invalid. For 
the Couh, as currently constituted and on the basis all give aid to the schoors educational mission, 
of current precsdents, can be expected to cohtiriue svhich at heart -is religious/' But he does conced^ 
to holdthat^any direct nnancial support of church- as, has Justice Marshall, that ^*the State can plai^ 
related sichools or teachers, or, it seems, any tuition provide public health services to children attendinf 
^. reimbursements of the parents of church-related non-pubiic schools. The diagnostic and therapeutic 
scnool children, is. unconstitutionaL (The field trip services [here] may fall into this cateaory, 
services and the^.provision of instruc^tional materials though I have some misgivings on this poirit^ I am . y 
,and^equipment were said 4*1 Wolman .to look too not prepared to hold this part of the statute in-:-"' 
much like such direct financial support,) ' valid on its face/' y 'j 

■ ! Two sets of factors seem ^tb be caken into ac- Thus, Justice Stevens lends tentative suppott to 
count by \^riqus members of, the Court. One set ^the provision of on-site diagnostic services and to 
has to do with the on-site, of^site distinction r the the provision of off-site therapeutic and remedial ■ 
othir has to dp with the pubhc health sers'ices,. services. Justice Manhall provides supoort only for 
educational program , distinction. The more the the .former. And Justice Brennan supp^orts neither 
publicly funded activity looks/like public healtli. service in the:context of a- statute which'he con- 
.services, the more likely it is to be upheld/ Aiso, siders constitutionally offshsive in its eniiretv. Irt^ ' 
the. farther the publiclv funded activicy is from the d^ed, one suspects that this substantial minomv m 
site of the church-related schooL the less vulner- the Court might wonder also \vhether the Court 
-able Jt i^. Thus, jf the critical decisions about the got off on the^ wrong foot in Eyenon -no: in the 
contents of textbooks or of tests are made else- language, how^ever. but in permitting even the 
where than in non-public schools, then that is funding of an innocuous bus service which has led 
somehow more like the public disbursement of to various other exceptions to what Had started as- 
. health . Sep.1ces, less like public intefference in the salutarily comDrehensive separationist 'lansua^e, 
^ucational policies of church^related schools, (Are That is, these members of the Court might now^ 
'field trips, despite; their;Separation from the usual wonder whether Justices^ Jackson .and Rutled^e 
/school site, too much like educational programs? were correct in their original £^'erjD;z dissents. 
Does 'the school sue somehow move w^ith the bus 

used for th-e field tnp?) / • V. Justice Brennan seems particulariy appalled by 

' / ^ the amount of money provided by tlie Ohio legis- 

IV. The student^. of these cases, as. he atiempts to laturt for the program being approved by the 
make sense of them, sometimes suspects that their Court: ^^[I] ngenuity .in draftsmanship cannot ob- 
disposition-the determination of what is permis- scure the fact that this subsidy to sectarian schoois 
sible, what is not^is somewhat arbitrary'. Indeed,^ amounts to 388.000,000 ness^now the sums appro- ' 

• one might wonder^whether the Court got'off on pnaced to rlnance [the field trip sers'icss and the 
the wrong foot ^from the outset of the modern ds- instructional materials and tquiDment]^ just for 

• veiopment in Emerson y. Board of Educanoiu 330' the initial biennium," 45 U.S.LW, 4S6S. Justice.. 

' . " -182^ ' ■■ . 
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Stevens responds to this concern: "Like my Broth- 
er Brennan, I am concerned by the amount of mon- 

' ey appropriated under this statute, But sines the 
Court has invalidated so much, of the program, on- 
ly a much smaller amount may still be involved/' 
45 U:S.L.W,4870,n. 4. 

I.C^not tell from the opinions precisely how 
much of the appropnation /sleft standing by the 
Court. It does seem to me/however. that it is closer 
to Justice, Brennan-s 588.000,000 than^to Justice 
Stevens's ^^much smaller amount.'* Be that as it 
may, is it not evident that hundreds of millions will 
now be directed. i| state legislatures across the' 
land, to those activTOes which seem' (at least for the 
moment) to be constitutionally pemiissible? And 
as that happens, will that development, oblige the 
Court to reconsider the expenditures of public 
funds it has permitted rg be made on behalf of 
students in church-related schools? Will eKgendi- 

. tures of that magnitude oblige the CoLrrt to decide, 
''oiice and for all J what is to be considered author- 
itatis^e in Evirsoyl and its progeny, the comprehen' 
sive language q/the expanding exception? ' ' . ^ 
Insofar as magnitude .of expenditures ^^ke£_. 
some Justices of the Court particularly sensitivi to ' 
constitutional concerns, however, wa need not wait 
for increased stare expenditures. There are the al» 

^ ready vast expenditures under the Title t programs 
first established by Congress in 1965., 

VL What. then, should we expect from, the Coun if 
it should review the Title I programs? May the 
magnitude of the expenditures themselves make it 
appear that the American' taxpayer has inadver- 
tently stumbled into the business of heavily sub^ 
sidizing the educational activicies of church-relatsd 
schools? Or will the specialization of these expen- 
ditures, directed as they are to poverty-related de-' 
ficiencies> be seen as essentially a pLibIic-health4ike 
semes, if not even as a kind of affimiative action 
effort (insofar as poverty is related, to racial dis- 
crimination)? 

There is little one. can safely predict about pre- 
cisely how the Court is apt to respond to the sheer 
magnirude of expehdicures under Title. L The Jus- 
tices can range in their responses from ''My God! 
.What have we let ourselves in for'^'' to "This has 
been going on for a decade now^and i: seems to 
have had little or no adverse effect on religious 
freedom!" Bui that tlie Court would completely 
invalidate ihe Title I ptograms, as they bear on the 
church-reiaied schools, seems to me highly unlike- 
ly. Conditions may be laid, dosvn. however, and 
more restricrlons may be insisted upon. 



= One cnti^al problem is likely to be whether edu- 
cational aids can^ be prqvided on-site for substan- 
dard perfomiers in the chufch-related schools, Wol- 
man does permit diagnostic sirvices 'on site, but it- 
amphasizes that the therapeutic and remedial ser- 
vices it permits happen to be off-site, ( Some of the 
Justices wortdered whether a .mobue^urhit next to a 
school is really *'off-site.''l On the other hand, to 
insist that deliver of the considerable services (un- 
der Title I) Be off-siti may be tojnsist upon con- 

' siderable interference by government with the nor- 
mal ^administration and activities of the church-re- 
lated schools. Such interference could be so con- 
siderable as to have constitutional significance. 
Should, then, the on-site prohibition be waived? 

Yet Once the Court ^pemiits obvious educational 
services, even though of a remedial character and 
even though performed by public employees, to be 
delivered on a large scale at the site of church-re- 
lated schools, relatively little may seem ro be lefr 
of any constitutional restriction upon public sup- 
port of the educational activities of church-related 
schools. Indeed, the only thing then effectively 
prohibited .would be direct financial support of 
such schools and of the teachers therein. The coii- 

. slitutional prohibition Of even such support might 
then b^gin to seem artificiaL especially if it should 
become evident that pavment of money can some- 
times be the least disruptive form of public aiid! 

Thus the arguments back and forth can be ex- 
pected to go. It remains to be seen, therefore, 
whether the Court is prepared to ratify expiicitly 
(and with what consequences) the deliv|rv^ of pub- 
liclyfiiinded educational' sendees on the premises of 
church-related schools not put in the guise of the, 
'^general welfare'' programs that even so strict a sep- 
araiionist as Justice Marshail seems reconciled :6. 

VIT Is Jt not unlikely that programs as massive, 
and evidently^ as popular, as those provided. under 
Title I "for impoverished school children are going 
to be struck down for any reason at' this sroge of 
our pblitical development'? But is nor the contin- 
ued funding of these programs by Congress CDntin-= 
gent upon a substantial share of the programs being 
made available as well to impoverished jhildreri in 
church-related schools? 

It does seem to me rather unlikely that the 
Court, in the foreseeable future, is going to be will- 
ing and able to stand by any insistence that massive 
federal funding is not to be: made available for eie- 
mentary and secondary education m rhis^ountr>\ 
But would not the denial of such funds to rlie sup- 
port of some of the educational activities^ of 



church-related schools have thit effect? 

Thit is, the critical factor to consider in predict- 
ing how the Court will eventually come to view 
these mattti^=especially since reisvant. constitu- 
tional doctrines here are, to say the least, some- 
what flexible— the critical factor may well be im- 
plicit in the Roman Catholic argumehi reported 
by Professor yitulIo-Martin on page 4 of his draft 
jepon: Parents who send their children to private 
schodis pay twice for education at thejocal and 
state levels; they will not permit the same pattem 
to be established at the federal level, Tlius, federal 
funds will support either public and private schools 
together or they %vill support neither. 



CONCLUSIO^ 

This study has shown that, .in general, ESSA-'Title I is 
Jimpleman.ted by public school systems in a way that provides' 
fewer, se^ices to eligible private school • studer\ts tha it 
does to eligible pi^liq ^school students* There is a great , 
amount of variation in how the .program is implemented at 
the LEA level, and this condition is^ not found in ill " 
districts. New York City in part^pular .follows an extremely 
even^-hahded ^approach in its administration of Title I services 
and 'has the most a&iinistrativaly formalized program off.^all 
cities reviewad for this study / Other comnunities deliver' 
absolutely equivalent amounts and qualities of services to 
private school students with^very' few of the fprmal proce- ^ ' 
di^es and explicit rules and standards ...found in New York. 
Other cities, some with the largest private, school populations 
in ^e nation, cp.ri only be described as derelict in their ' 
responsibility to eligible students enrolled in private 
schools. Still others recognize their duty, but have been 
blocked in their attempts to deliver services by interpret;- 
tation of state ^aws and' state . cbnstitutipns — ^remnants of 
reliciou/l strife in' earlier times which are hostile to 
private schools, and^/ef f eotively prohibit cooperation ' 
between private an^ public schools, " , / 

There are essentially two issues in the delivery of ■ ' 
services.! -Kow much should be de^livered to private school 



■ s^ua^nts, and- what shou-ld the quality of services be?. There' , 
are .many points of administrative decision, in the impl^men^ 
'tation of Title I that will effect^ the amount of funds or 
services an LEA will assign to the use of private school 
- students, ' The 'key points have -been identified in Chapter 4, 
' and discussed at length throughout this essay. In most ca'ses., 
.existing regulations and the application of the existing law, 
will correct the problems we, found with' an equitabie division 
of the Title I resources between public and private school ^ 
Students. For example, ^ the practice .of ojie 'Western city 
of detemining the private' school allacatipn of .Title I funds 
from the knowri "proportion of private Jachool students who ^ 
receive AFbC payiferits is a particularly, flagrant and egregious 
violation of the ruias^i ^ There is no warrant for such a*^^ * 
\ restrictive allocating process., a standard for distribution 
of services substahtially more -restrictive than. that employed ^ 
by the*' federal gdvernment to distribute funds to the LEA/ The 
allocation process should not 'have passed review at the SEA 
level, and. should have been corrected by the Regional OE , ' 
■ office, particularly since the city was the home^city qf the 
regional office, but it was ^not corrected during the first 
ten years^ of the prograin, .A subs tantial^l^ portion of the prob-^ 
■ lems with the quantity of' services allocated _to private school 
students would be corrected with any effective program of 
monitoring by SSAs, regiorial^OB of f ice reviWs , and ^ OS 
Audit Reports. --0E has no effective procedures for thesp " 

- . . ' / ^ ■ 
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reyiews, and does not require states to collet the necessary 
inforination for m^ing a determination" tKat Drivate/ school 
students are appropriately served. The SEA^ do pot collect. 
. this information independently of OE requiremenms . 

. Another problem — ^^that th# proportion of f ederal Title I 
funds spent on publitf school students exceeds that soent on 
private, school .students — ^is^the result of LEA practices which 
may pr^ may not be appropriate. These, too have been 'identified 
and commented ■'on throughout the study* The most prevalerit 
practice 'i0 that -of expending large portions of the Title I 
funds .comihg '^^to the LEA^ to fund special^ programs in which 
private school students cannot be involved (often programs 



in direct.^com'petition with the^ private schools). The 
private school students then share ^a substantially reduced 
allocation for normal Title I services ■equitably with the'' ; 
public school students,^ For example, one large^ Midwestern ■ 
city funds special magnet schools with^^ Title Ij^ using Title I 
funds to double the per pupil allocation' of these schools* 
There are no comparable programs for the private school 
students * ^ 'Another district ' funds kinfle^artefi classes for 
half or the; students in ;.the .^country .residing within the 
target area.. The privatp schools in the'^^Qounty operate 
their own kindergarten classes (which have ^'|:he ^ effect ,of 
recruiting students for the elementary schools^of either the 
private or publie sec-tors) * These classes absorb one-quarter 
of the county's Title I allocation* Is this a fair division ^ 



of Title '•3^ stfrvicesp An individual, eligibleV third-grade 

cJ^ild in €hB private schools has no lass a chance of receivi 
' services in eTSier of these two cities than k similar child 
in the public schools, .But the public schools have* appropri 
ated for the exclusive funding of their own prograins a ^ 
significant .^o^ion of the Title I funds, miere would the 
. limit -rtatur ally be? If the LEA devoted all its funds to aK 
comBination of Head Starts fo How-* through and special , magnet 
\schools, and had no funds remaining for distribution to 
childrm in* the regular elementary or secondary Drograms^ 

would 'the Brivate school students be unfairly traatad by 

■ / % ' ^ .•■ 

the program? In several stages, the public school decision 
about what portion. of their school populatiqn they will aid 
with tha Titla I funds is^ affected by state programs of aid 

which are concentrated %€n sp.ecific grades-levels within 'the 

i ■ ^ . 

.schools. Fori example/ it is of- no great^ importanca in one 

Eastern state' to concentrate Title I funds on high school ^ 
students because the state already provides a program of 
special, aid at the high school level for the public schools. 
But the program does not include private ■school studen^ts* 
The LEA'S Titla I program _ tjiereflore does not includa high 
school . students / ang the griva^te school students |Tre- de- 
prived .of services available if they attended the public 
schools by a planning decision 'of the public schools which 
did not take into account their, needs, OE must issue guide- 
lines to the districts to clarify ambiguitias in what con- 

stitutes^ an appropriats division of the Title I. services 

# - 

: ■ ' , 211 ■ \ 



ERIC 



. V A * ■ . ' ■ - " ■ , .< 

between 'Dufa lie and private schools , 

^ the second major' issue concerns the quality of the services 
delivered ^to the private ' school students. Here we approach ' 
a more fiundamental flaw in theV'Sesign of Title I. Essentially, 
the quality of^ the program depends^ on\ts planning, 'on the 
investigation of what needs to be ^done and how to do it* 
Proper tolanning^ must, take into ^ account the individual disabi- 
\ lities of the child, in relation to the child's regular course 

\of study. A child's most^ pressing need in remedial, education 
i^ necessarily a fimction of his or her regular course of 
studies, at least in part, ^ since the, remedial service must 
either reinforce instruction already bein| giver, the student, 
or must provide, instruction not given in the student *s 
regular program.' ^ The Title I iaw, .in its initial design, 
assumes that, the public systems can and willvcarry out^his 

I planning. The planning requieres' the private sci^Dis ^a^i- 
cipatiori. In fao^, the public s.chool can -onl^-^take its plan^. 
"^ning direction from the ^P^ivafte ^sohbol ; since it Has no inde- 
pendent meafis of ascertaining the students' needs and existing 

program. • ' = .. / . ^ ^- ^ 

■ ' - • if. 

■* . , ^ . 

A competitive spirit between private and public schools^ 
has characterized the entire history of Ajnerican local educa- 
tion. In the past, private and public schools coordinated 
and cobperated on educational problems only in m limited 
mariner, and for' every district with close cooperation, there 
were, several with nd interaction whatsoever. This attitude 

is prevalent throughout the Title I 'program.' * Piihlic school 

. ■ . ■ . , " . , i ■ ' ■ 
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adminis^ators frequently ^^peated the observation that the, ' • 
more eligible students they fovipd: in the private sector, the' 
fewer services they couldvdeliver' to "their own" • students . 
The planning 'groblem is similar. In only a handful' of district 
were private s^chools consulted on the needs' of their students 
at the outset .of the Title I planning. In m'ost jurisdictions 
planning means figuring out with .the private schools how the 
course of studies outlined by the public , schools to meet the ' 
needs of their own students can be applied to the needs of 
the private school students* Even this formulatiqn is bon- 
siderad advanced^ planning* More, oft^n private schopls are 
simpr^ told what>the LEA plans to dov with no effective 
consultation. The problem o^ planning is endemic to. the^ '\ 
existing' design of Title I. Ti.tla I could , only .;effectively 
deliver > service to^ the private school^ students Lf both- public ^ 
and private schools formed a single administrative team*" 
This- last requirement raises serious concerns for the 
future autonomy off the private schools. From our research^ 
conclude that the* program has been effective in bringing 
together private and public Schools ^ and as the reforms 
suggested m this resaarch (or other reforms) are implemented', 
the public and private schools will' become even morfa coordin- 
ated and similar. We have already observed a "mirroring" 
impact of the program on private schools^ whereby private 
schools are being forced to adjust their own atoinistrative 
approach to mirror the public school bureaucracy to more 

-190- 



affectively deal with the Title I prograia. This coming 
to.getter of the schoois is . nit necessarily an ill-effect, 
but it is not a considered effect oi the progrMi— and it 
' shpuld be. Is it an' outcome desired by- the supporters of 
the Title I program? ' . - , ' ■ 

Even within the existing Title" I- law, an. apDroach could 
be taken that would simpiify the implementation of the 
program and refiuce the- pressures on the private schoels to " , 
become more like the public,.' The 'public system could decl'are 
the priva-Te school attendance areas to be.- public school Title 
.attendance, areas (whiLh is, in effect, its . approach to,, the ' 
public schools^^?itle I lee lares th# public school .a^endance 
arefs to be T^tle I attendance :areas. for purposes b'f estab- 
lishing presidency ■ requirements for the program). The public' 
system .could then establish -an .administrative unit of its 
own to plan an^ execute a program or servic'es to. ;private 
school students, much as New York City ' s' of f ice of private ' ; 
schools admihikters Title I services; to J New York City ' s . 
private, school ^students. The relation between thej^public 
■ system' S' own ^tle ■! program and the special sub-unit deal-', 
ing with private schools should be similar to that between 
the SEA and the ^SA. There. need be.no close integration- ^ 
of the programs—truly separate planning would likely pro- 
duce program's, In the private" and public sectors at least 
as diverse as those found ' between neighboring*public systems 



right niDW— so. long a% the initial allocation of services 
be.tween the private aWd public schools ware properly, 
eKecuted. 

, This apprdach mighfe mean that public . school students 
and private school students -living in the same neighborhood 
might- not b^ equllly eligible for Title I services bn the • 
basis„of .their' residency /.^ut<^that problem is insignificant 
in comparison to those found 'an the present situation, 
where half a private school Wight be ineligible becuase it . 
■does not reside within the public schdol attendance area. 
Since, the ^ division of resources between public and"^rivata . 
schools would he,;- by formula ,'|much'" of the riyilry- the program 
has generated betwein the puMic and private./$chobls would . 
■disappear---i.particulariy on the siHe of public 'school adminis- 
trators who^s-ee that their administrative decision can' 
increase or decrease the 'services to the private school 
stwdent's . ' ■ ^ , 

This is a refotm within the present structure of Titla- -i;. 
In the Constitutional review that is part of this study, ^■ 
we Stated that Uie, current Supreme Court' interpretation of 
the. First Amendment, -which has produced the ohild-benefit 
approach/, is ^ a; relatively new position on the Amendment, and., 
that the court Vs own interpretation Lb evolv^i^g. The existinc 
position was developtd by the ^^court in substantial ignorance 
of the operation of i7e4§cational progr^s in the private and - . 
public schools,. and with insufficient reflection uuon the 



traditionai and appropriate state concern for the' moral 
aduoation our ■society ' s youth. r ' ^ [ 



■J ■ 
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^HiE t ID^a, ^TORCa-SPONSOR^ SCTOOLS TEE fraST^^^DMHrt 

: ^ ' s ^7 G#or^e ;.toas tap la 

f jef asadr^ □£ Politiesl SciCTce mad of PliliQgaphy 
E0SM7 Colltga ; ^ 

; ^ Memphia S^ata UniTarslty 



^ ^^;^la mamprandw has baas preparad as ptft of a . 
. stiidy, "The Partlcip^tlam of PriTOta Schaal Stu- 
: daats la ISEA Tltla I PrograsSj" imdar a rae^rgh 
centract 'f'toMored by tibe NatiDmal laatitiita of 
Iduoatlon^ Con^tesaMry Educatioa WL^^taiomj Da^ 
partaast of Saaltli, Education, aad Walfara, ,^CSaa 

76.) , . ■ . 

p Tha f rineipal InTaatigator f or the o^arali ^study 
' la IttoMa Vituilo'-M^tin, CohbuI feast to^ tha ' . 
Coimcll for Amarlcaa. frl^ata ^Eduoatlon, Waa^iagtom, 

Hia a^toot of thla memorandum y Gaorga Aaaataplo , 
Is eolaly rmspoaaib^a for tha opialoas tierala 
aspressad. 
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TITLE I ¥tnn)S, CHDlCT-SPONSdRED SCHOOLS AilD THE FIRST AMENDfflNT; ™^ , 

Coagress lhaJll , make ao law reip^etijii 
estabUihment of ralAglsn, prohlbitijag ^ 
' - /' ihe f Mm «sreiis theregfi or abridging the 

V Iremdom iptsahp or of the press i or thm 

. / " 1 / right of rtie peopis pMMabl^ £□ asstablej 

; ^ i ' #®d to petitioa Che Gov^^i^t for a redris 



«The First AmentoMt 



Sectjoa rr^ The *Hrelfare" etiaraater of Title I prsgraas 

Th^ e^ipenditure of publia ftmds Jji cosaeetiOTL with ehureh-sponsored 
schoqlsl eaa be^ouated en to tfouse serious constitutional aonceims imomg \ 

US.2 ^ Aay prograas wUeh do arouse such concerns are .likely to face diffl* 

. . ■ ■ '''' - ~ 

eulties, if only because the United States Supreme Court is somewhat impre- \ 
dictable'ln these matters* Bu]t .constitutional questions are less likely to 
be- critical here. It Is sometimes said. If public funds are spmt on students 
rather than on the church-sponsored schoQls thMiselves^^and it is £his assur- 
ance that we wiH consider on this occasion- 

... . . . ■ % 

Ttk% publicly-funded progrms which require discussion, in this aemoran- ' 

dim, of the Religion Clauses of the First Amendment are the e^enditures an 

behalf of studmrs in church-sponsored schools pursuant to Title I of the 

ElMentary and Secondary Education Act of 1965, as amended in 1974. 3 xhe^ 

enaceaent of this legislation has beM described 1^ these terms 

^President^/ Jolmson's decision to push for health and education 
legislation ahead of housing proposals and the granting of home 
rule to the District of Columbia restated from his carefully 
considered judgment as to the motmt of ttoe each of the bills 
would consume M.d which ineasUres were .most likaly to provoke £he 



The notes for this meiMrandijffl begin at page 76, below* 




- -= : ^ /mw".-^ ■ ■■- - . 

ld^^0f^-3«bata aad eqiies^^Sf ^^t^i would dpila yali^ble energy; ^ 
Reee^ilng Itt^ J0ha 'Keas^^^ij: lost 4 fi^l legislati^a year 
1m pursule q£ fedarml ^d to edugatldA^ I^don Johnaon refused r J 
" io let the eduaatlM b^H go to che^Coagreaa uatfl . Jidaiaiitra-- \ • \ ; : 
V tloB officlala ^d s lobhylsg V ""^/f ^^^^ 

groups— the Nation^ lducatlM^A^soCiatl|6m, which spoke for th^ ^ 
publii^ sehoolsy and thii Na^onll Gatholio Welfare Confer^ 
whieh represeated parochial schools. tAl^ see^lAgly irreaonoll* ;/ 
able conflict between these lobbies 't^d been largely^ responsible 
. for the earlier failures to pass an education blll« Now kn . 
agreaent was fasUone^^y i^ans of aa ingenious formula by 
which assist^ce wsuld go^ not to thi ichools, hut. to Impover- 
ished c^ldrto* whether they attended P.S, 210 or St. Joseph's. 
Imediately.'thereaf ter Ithe President dlspat^ed the progrm. to 
the HiU, and within four months the Elementary and Secondary 
Iducatiqn Act was the law of the I^tiHi 

The act Itself has bfen described in the followd^g terms by the scholar 
who is piirhapa most fa^Uar with the intricacies of deJivery of Title ^ ser- 
vices ttf children attendljig pri/^ate schools:' 



as 



Title I of the El^entaty ud Secondary Educatlcm Act of 1965, 
amended in 1974 y( also known as the Cpspensator> Education Act),! is 
broadly f ofaailated tp provide rwedial educational services to chil- / 
dren whose education i#--*hln by their enviroraaeats. Public] 

school distiiLcts, at their discretion, may ask to be considered' ^'local 
education ";ageMies" (LE^) to administer Title I to all eligible cftil*. 
toen within their jurisdictions. ^ [ _ 

AH childrm meeting stmdards (relative toj^the local commuaity) for 
residence in low^l^cdme areas md low .rates of scholastic progress ire 
eligible for the progrm. EUgible children may attend public or pri- 
vate schools or various types of juvMHe institutions, Aeir eligi- 
bility is not a function of the type of Institution they attend. Allo- 
cations are made Co states and qualifying sub-units by a formila which 
considers each area-s low-iAcome school^age population, weighted by the 
count of children receiving supplo&utal aid. All children residing in 
an area are counted for purposes of establishing Che allott^nt. The 
alloCTent is not dete^dned by the 'public school rrfgistry or even by the 
register of all schools in ^he area. It Includes non-public school stu- 
dents and children ^t aetending school. 

V ' = t- ' . ^ ■ ■ ' , 

Thm chiM-bMiefit approach is fundtt«tal to Title I, tte law desig- 
nates MAs to deliver ^dia^ostic md rraedial educational seOTices (do 
correct childran- i educational problCTS defined by the act) to cM^ldran 
defiaed by ehe act as eligible. In most cases, public scHopl districts 
become the LMs rader the act, biit the Title 1 assistance ii in no fora 
general ald,s.to a school district. Districts must apply for the funds 
available tb their area by wriElag a specific proposal to provide idea- . 
tJJied services to ideatlfied pupils. The contract must be approvad by 
the state ^education agency (SEAX M meetiig the f ederaX, purpoaes under 



aet. StMtm aad federal audlcars eh^ hold the diitrict aa- 
aoimtable for fu Uil HTi g^the aotitrmgt. DistricCiV^y noc acdept 
* Title t mpnmy smd spend $t om studies' serviass ^mot laeludsd 
^ la chal^ omtruCp #ad tlej oat ffedttet thmir aducatioilal 
ef i©rta for feh^ itud^E^ fia tfem f adsral pwgsaa. : 



Is simt studemes ntltltd to rkaiWe edueatianal ser^ides bf 
/ ^ Title Ip ud^be mat fv^^dts funds far the purobase of the ler- 

i^ees* The ^erylces ngiially*"but apt ;iaeaeggarlly*ppurehaied * , 
from Ipeil pubJie iishool districts* But the act specilliaally.ia- 
: V eludu Mm-*publle ehlldyem every step of the w*y. They . , 

. ' gp^^g^l^ Is deteraiiilsg the proportion ot low-Jseeme childrsn 

Uvlsg in the area ud therefore in ^texialnlag Title I aUocatlom 
to. euh area. Under the aetp ehUdren are entitled ta receive ' 
Title I fimds/lneapectlTe of the sehool aystem they come from« 
Attenduce at fom of ^^publlc school should not bias a V ' 

V student^s chmces of rjicelv^g the Title 1 services to .which he ; 
^ ■ ^ Ij .tttltled* ' : * ^ - :\. 

accurate statement b£ the law would be; Non-pubilc school - 
stud^ts shotsld have th6 same opportwlty to receive Title I / 
-se^lces they would, Joy if they were attending public schopls. 
An4 the Intensity iid quality of the servlcea they receive should 
be equlvalently proportionate to theli. naede* . 

•^^ ^ . ■ . ^ ^ ' ' ■ : ' ■ / : V. ■ • : 

This aecoiint—which Includes f todlagi on the failure of priyate school children 

to, get thelj rightful sh^e of Title I funds-^wlH be r.ega*ded by me as author- 

Itatlve with respect ^o how the law nd relatiid regulations are being Implemented. 6 

I have, in "UL earlier memorandum^ put thus the problem of Judicial review 

^ \ of ^Itle i programs under the llmenta^ and Secondaty^ Educatlbn Act*- 

~. ' ^ftat, then;, should we e^ect from the Court if It "Should review 

^ the Title X programs? Hay the ma^ltude of the e^ipendlturea 
theiziselves make . it appear that the- American ta^ayer has Inad^ 
vertmtly stumbled Into the business of heavJJ.y sufaaldi^ing the 
educational activities of church-related scbooli? Or will the 
41 spe^di^ll^atloii of these expenditures, directed as they are to 
poverty-related def iclencieSp jbe seen ds essentially a public-* 
health- like service, i£- not even as a kind Qf affirMtive action ' ;^ 

effort (l^^ofar as poverty is related to racial discrimination}? 
■ ^ ' . ' ^ ^ ^ ■ - / ■• ♦ 

Thm «tent to which the billions of dollars of Title I e^etriitures^ have 
been perceived to have been directed to "poverty-ralatad def Iclenci^s^V. is in- 
dicated in accounts by Siicagq newspapers, In December 1977, of alleged mlsappro- 
'priations of Title I funds. The headlines are suggest ivei "Millions la school 
aid for the poor wastfd"; "/^School luperlntmdent^/ orders probe of aid for poor"; 

*w J. . ■. 



"fedeffai sehsQl fundi fsr pear paid to pfiony Mteriag a«rvice"5 "Sehool fmds 

fer poor uaed for elasa geunjon" ; "Probe school fundiag for poor » legialature. 

urged.'** _ ■ ' - ^^ .. ^ . . 

Excerpts frOT the first of these aaeoimti reiaforee *che topreision eon^eyed 

by these hemdllnes »d report some detail hw the programs are admlalateredi 

ThousMids of ehildrea atteadtag Idiool ia Chicago's poot aeighborhoods ' 
,H4ye beMi shortntiaTiged by the Board of Educatioa beeauie. df waste aad 
mifsp^Tidlag of mitlloas of doUars la a federally fuaded progrm la- 
/■ teaded to help those youagsters brMk the eyrie of poverty, ? = 



The rprograa Is suppoaed to provide special iastruetioa to chlidrea 
frdaiMp^j^iacome families to help :thesi raise their'readlag tod math 
akiHa; . . , ' ^. 

Chieago is iptodiag oaly 65 per cmt of its federgi graat directly oa 
isstructioa. Ia Hew^torkt 93 per Cttt of the feder^ dollar goes di- 
rectly for lastru«ioa. ' In Los ^geieSi the figure is 87 per eetit* , > * 

Chicago schools get about ISO^llloa ^mually tmder this special fed* 
eral aid-to-educatloa pre^m. It' s, called Title I because th^ funds 
are appropriated tmder Title I of the ElCTeatary aad Secondary^; Educatioa 
Act of 1965, . - A ■ 

legua as part of President Lyadoa B, Jolmsoa's war oa poverty program, 
the idea behiad Title I. was to coaceatrace some special**§omeclmes 
inaovative— programs on "aftHdrea whose ecoaomiCj social or culcural 
backgrbuad might othersrtse doom t&Mi to a cycle of igaormce aad poverty. 

Last year* aearly |2 bilUoa ia federai fuads were apsnt nationwida on 
progrms Intended to give childrea from low^laCQme familiaa a better 
chaace to learn readiaf. aad math skills* ^ 

Nearly 240,000 studeats ia Chicago schools are eligible ti receive the 



special iastructioa, but the Title I progrm^ this year is 
61,497 of th^- 



serving only 



"The federal grmt Is nevtr large enough to serve all ellgibls ehnj.- 

drea^'' said' * • . the assistaat state school super iatendent reipon--* 

slhle for all Title I progrms in Illiaois. "Some childrea wili be 
left out," . 



But the Task Force learned that if administrative costs of Chicago 
special instruction program were brought into liae with other aiciai, 
an addltioaal 16,000 pupils ia 44 e^Uiible elemeatary schoois^could 
be served , * , , 



The pareacs of children atteadiag DuBois ElMieatary School, know oaly 
too weU the beaefits off the e^tra reading aad math classes— 'and the 
ill effects' that resulted whea thai Title I program was stopped. 



Seuth Sid€, rpemi^ed m 1100 > 000 a year to prsviia 

V.:. .;. . ^. -^ . 

But Titlm 1 HAminimttm%Qtm Cbia fmx dmoidmi thm nmmd ac DulolJ 
«ma wt as great ea^ared wltb ochar sehosli and the^progm 
was eauealad there* 1 ' 

While Title I ariTninlatratQra bifcd|eted $320>00O ihis ywr for W 
publia laf orMtfiM. seprteMi the pa at DuBoia are t^ldg 

£d aajEe tip tar th# lass o^e their federal imdi tteough bake 
sales asd eudy drives* * / t 

The Task Feree £etmd that aaay other eitiM *ip«d 80 ti 90 per 5 
e|afc o£ their Title I doilarg direetly for ijMtruitiQm^Salariss^ 
of t^ohers wd teacHer aides,, special^ leaning maceriiJ. and 
a^idioTisMl eqidLpttent, bobki and /iearnSng gmasT — 

.Most eitiesp Inaludlng Qii^gOp sp»d part of their fedenl 
grant to pay the salaries a^d upenses ot eow^ellors^ psy*- 
chelogistJ, doetorSp and nt^ses^ wd pay traniportatipn costs 
o£ pupils and parents— *all aon^ldered supportive to the edu** 
national progrto- ^ 

However, the task Force determined, 27 per cent taf Chicago^s fed- 
eral grant goes to pay the s^aries md expenses of adJ^niBtrators, 
staff assistants, a research and evaluation^ staff. Janitors, and 
oth« costs of operattag the progr^, which^have no direct educa- 
tional benefit to children frea lo^-tacome fmilies. 



Eespdnsibility for the federal program Has with the Division of 
CospMsatory Education in the Office of Education imdar the U*S* 
Department of Health, Education, and Welfare ^ 

Both state and federal education officials are supposed to monittar 
local progrims to see that the special inst^ction funds are spent 

r . PJ 



The newspaper stories do indicate haw Tiy.e I progrOTS can look to the 
general public^ they a re for the b^^it of poor children, whatever schoql 
they may be i^i they are we^are progrMis (in the beat sense of "welfare"). 
It is evident that eligibill^ for participation .in the proirasa is not deter 
mijied by the school (or by the kind of ichool) the children attmd but rather 
by the"* district they live in. The emphasis is upon economic circyastances ' 
which Me believed to affect educational proireas and which call for the re* 
ffiadial services provided imder these program. Thus, the progrMS coma to " 



public view M w#l£a£© efforts, sOTathias quits proper for ^^^^UtT^ ion_^ 
under federal ausplew*^ 

The com^ritutiQmal prepri^y Q sCudeata ia. ehureh- 

spdajor^ sdtools li argued, frcw the perspective of Muaiel frieadly Co the 
Title I legislatloa,' ta the «ee^ts ^ec forth in Appendix I, helow/ from the 
January 1974 Brl^f f tfr the Uoited States in a w% hrouiht to the Supreme Court 
from ihe Statm qi M^aouri. That jbrief (la a OMe which wa# not gelded by ' 
the Court ©a its merits) is useful' for m inf oaiid -aaalys is "which accept^ as 
authoritativa the Court -s mlings- md doctrines in the Religion Clauses cases* 
Tha^^^inalysis has hem brought up-*to-4ate, so to speak, by my October 19J7 
aaiJ.ysis of a r^cmt case ^d its tepjicatidns fpr Title I programs, jjhich 
analysis Is set forth ii ^pmdix 11, below. 

In the present (1978) mMorandmi I develop further my 1977 malysis, 
even as I call into question i/ome of the Courtis constitutionai doctrines 
respectiag che^e Mtters. It ^is well to CTphasiie at the outset of this 
memorandum, as of considerable tmportmcs in these matters", the need to make 
a full record in my litlgatioa~so that judges may see what does go on in , 
chui^- sponsored schools' and to what effect, in. extended judicial laquiiTr 
gives Aslericto cosson sense and the ^ericm sense of fairness an opportunity 
to exert their proper influence in constitutional Inte^retatlaa* 

Section 2. "First imeafaent" limitations on public fimdtos and church"* 
sponaored schools 

The distinctions I have drawa-^-^th an emphasis upon Title I programs as 
welfare efforts for childrto prasim^ly handicapped by their economic and so* 
cial cirmmstances**cake accoimt of the state of constitutional law at this 
time with respect to «iy ^enditure'of public femds' on behalf of children 
attending church-sp onsorpd eX^mentary ind secondary schools • 

■ 



This mmmM araslsteat thm develop md by the iiiprsme Court slnca thm 

Eversom bus fares easa (iii 1947)*^^ ^ ^ / 

.4 Rds^ Cacholli lagal seholu hjis recently suim^i up thd& law for me ^ § 

■ • , . •. , . _ . ' ; • ' .1 - ^ 

la this m^M€r: . : * . - 

I sitf t Ibat you f^^J^iar with thm or seva^ major Suprsma 
^ Court daelsloaa on ahureh^stata ralatlona md prlvatal schools, "niaiB 
da^sloQS o^ar tha pa^r^;gmaratlon mak^ It o^arwhalmlmgly jclaar t^t 
Qo ald|m^ go to ehureh-ralatad schools of less tham eollaglate r^&k^ 
About tha only aids that may ba givan ara bus rldas aM laeu^r ta^t- 

Kastrietlons hava baa& laid dawm, no.t ouly.agalmst dlract pro^lilou of pub^ 

lie funds to ahureh*sponsorad jehools but also against various (but hot all) 

Indlract provisions. The Court has Insist^ it will strike down all efforts 

to evade its rastriatlons. Thus, the Court Invalidated "Nyguist , 1973) ^ 

New Tork'i thrae-part prograa^for fiaaacial aid to prlvata aleaaatary and 

secondary a&uMtion|l^ ^ / 

Tha sch^e( iscluded. (1) direct grmts to mo^public sohoorfs im low j 
income ar^s for "maintanance m.d repair'' of facllitlai; (2) tuition 
ralaburs^iimt gruta for low income, parmts of ^ children In ngnpubllc 
schools; and (3) Income tsm raliaf for middle Income parents. The 
Court found flaws is all parts of this lates^ of "the InganiQUs^' 
plans for channelinf stata aid to sactarian schools tliat pariodlcally 
reach" tha Court. ' ^ ^ v 



Publicly^fmded welfare sarvicas ara penaissible, ho mattar where the 
^i^Rildren may happen to ba,, provided that such services are available for all 
childran (that is, providad they are not just for children in church-^sponSQred 
sshools). Even Justice Marshal, one of the strictest of/the separatlonlats 
on tha Court, is willing to allow genuine welfare iervices to be made avails 

able to children wherever they may be found. (See Appendix II, beloj 

^ ^ . c 
WoItp^ti (1977) affirmad Lmoa (1971) and Meek (1973) as to what has been 

peraitted from Evargon (1947) to Allan (1968) to be purchased wich State funds. 

for the sake of students attending church^sponsored ichoolii bus transpprta- 

\ " -12 

tlon, school lunches, public health services and certain secular testboolcs. 



DiigMsCia la^PidM for spaeah, or psyoholof ical defects aaa also be 

provided by pubHc esployeM om che sites of ohurch- sponsored slfeools, ;Care 
mist be CakM^ hoiievery to provide oa-slte only, tfiiose leryices whieh do aot 
affert the s^ctariM Mparts of the ichoolsV mctiYities. *7l/nvolvement with 
the ^y-»to-day eurrieiiltfli of the parochiEl acheol would be l^ermijsible 

Prwldiiif "t^ierapeutio ttd rttedlal services at a aeutriL site off the 
pr^iaes ol the aonpublla lahools will aojt have the Impermsilble afftat of 
advanciag religioaJ! But provldtog suoh services oa the site of a church- 
"Spwsored ' school em be quite a. dif fermt^tter/ Even dlagaoi tic ae^lces 
delivered oa-site have bem met with this chaHmge^ "AppeUants assert that 
the funding of these services Is consticutloaally ^piraissible. They argue 
' that the speech an.d hearln| staff might engage in unreitrlcted eenversailsn 
with the pupil and, on occasion, sight fail to Separate religious instruction 
from secular responsibilities." Although ithls challenge was turned back by 
the Courts it se^Eaa to be geaer^jS^ agreed aseng the authorities ,thit the 
"int^^lon of religious influence" sust ,be guarded against, 1^ 

The public suppl^ of secular t«tbookSs first approved by the Court in 

- - - - ' / ^ ■ ^ 

Allan (1968) , continues td^.be questioned by^; some members of the Court* The 

following distlnctioas have be^ suggested^r^ ^ 

^ A critical issue la Allea was the "elassif Ication" to be given to 
the textbooks Isvalvedi Waa^ the providlag of te^tbooka to bi seda 
as a secular sesr^lce rendered to paroch^l s^ool cMldren? If so, 
the Ever son mod^ probably controlled the case, . Or were textbooks 
to be seen aa a part of the teaching process , md the providlag of . 
them to parochial schools as an aid to religious instruction? If ' 
sO| any analogy to the Eversoa buses was inapposite, . : - 

Thm Court did say, la ^len , "The 7New York/ law merely makes available 

to all children the benefits of a gmeral program to lend school book^ free 

of charge, "16 But one mineat constitutional scholar has 'questioned In this 

fashion the Court's decision la Allen i 17 



Hw busM nuf »s §M Irmahmm are mot Ideologiekli chey art 

aaospheTlaally iaddJfaraac on thm B^&wm nUgira. Gas thm 

Msmm ba said of terehooka dhoMa by a pMoehial schoo^l for c©m- 
Ip3^Q^ uaa» totarpratad^^i^ = 
tly ebat school i aSid sEpIoyad ^ aa ate^sphars dallBmrataly 
slgnad^ through saMad ijabolj "^o matntjto a raligigualy rav«- 

ant attitude? ' i • ./ - " ' v. . \ ■ v. ■ 

Thua, aay aduoatlomal aid to ehurch*spQuaorad alemeatary md iacoadayy , 

a^ools ranmlas auapaet, ^jmu^a aad NyquiJt ha^a mada MUanfators woadar 

"whathar Allaa raaalM good law, "18 has baaa sugiastad that Chiaf Justies 

Burgar iataadad to L^oa (1971) "to slgsal propoawLts of 'paroohiad* that baa- 

afits ehaMalad diractly to: ehUdraa or paraata w^ould ba traatad mora idadly 

thrfa diract.-^aata to iahoojLal tha Chiaf: Juatiea failakt howavar; td coa'^iaca 

M fflajorlty of tha Justidas t^t t^tloa grttts or taiE i^ftdits should be uphald 

iuadar tha - child-^baaafltV, thaory."!?^ Sla failura paa ba laaa la toa^valida- 

cloa fla Nyqulat (1973) of tha Naw Tork p^ogpm I hava raf arrad to., i 

fAlao lOTall^datad has baaa puSUo support for tha salarlas of taacharsi 

-. . . ^ ' * , 

waa f or taaehars of aaaular subjacts, la ehurch-spQaaprad sehoQla, In 

La^tfe (1973) , tha Court rulad that It did ao^ mac tar whathar tha/sar^ioaa iup* 

portad by public funds had baaa "mmdatad" by tha Stata: ^'Stata "or loeal law 

^ghtj for aaE^^la, -aaadata* ma^limm light lag or ^laaitary facilltlas for all 

sehool buildings, but such eoommds would aot authorlsa a State to provide: 

support for thosa faoilitias in etairoh-spoBLSorad achpols/'^^ 

Evan tha publia fuadiag of bus rides, approval to Evsrsoa la 1947 has ^ 

arQusad □ppositlQa aaong soma mmbars of* tha Court, Justiaa Rutladge, di^^ 

siting to ^varsoB ^ argued that if that wtU^ch had baaa f imded thera aould be 

JxiJtified as "publia welfare legislatian," "there OQuld be ao psssible objec- 

tioa to mare extehsive support of rallgldus educstlQa by New Jersey,"'^* 

Juatiae'^ouglas, one of the aajority la Everson , later obser^ad that Evarson 

'''sems .to ratrospeot to be out of l^a with the Firit ^ea^eat, Its result 

is appealiag, as it a^llows aid to be given to needy fihlldren* Yet "ly the same 



^ . . • ^ - - ' ' ■ '-'-^ ■ . ■ ^, - ■ ■ 

-^paroehial tchoels— luaehms, bQoki» and tuitlom hmiM$ obvious «anplas*"22 

Te sutt upi th^ Court laay wliva^^Q^^ publialy-fuadad TOlfare kmrvtamm. 
ifbieh arm mada a^ai labia to ril efalldrtn wharayar thay My ba found* But 
sarftcas wliieh^eoiiiist of CaaoMngp or coma eloia to tt, are suapact, eapa* 
cially If not pwvldad at "truly rellgiouaJty nautral looatlona,"-^ Thars 
saCTS to ba no problm aw i^th diapestic larricea, wbather for haalth con- 
^ditdona or for eduoatlonal acbiav^aants. But thara problms ^tb riaa* ■ 
■ dial sarvicas TTiigl s taring to aducatiaaal daficianeies diseovared as a « 
of diagaoatie lar^iaa. ^st thasa ba ragardad as so sueh lika teaahiai m to •i 
raquira that thay too ba off ar ad only at "religiously nautral locatioaa"? 
Ser^lcas of this charaatar are oritloal to tha Titla I prsgraias, 

Thm problto is m aoita omaj sliaa it Sw^ms likaly that^Titla I ramedial 
p,rogrms ara not likaly to ba providad as aon^atmtly off^sita as oa^sita. 
(If thay wara battar off*-sita, wotild not pu^lio school childran routiaaly ba 
cakaa to suoh iitaa?) laterferaaca with a school's curriaulims moral toaa 
and discipliaa. can ba considsrabla if ralocations wa regularly raquirad dur- 
ing tha sahool day, / la addition^ isueh of the Titla 1 allocatiQa for tha bana- 
fit of ehildraa in church^sponsorad schools could go to transporting thosa 
ehildran to "rallgiously nautral locations, " toe aolutiro is far tha public 
agaacy pro^idl^g tha sar^aa to "laase" from ahurchr^ponsQred-schOQls tha apace 

OA 

in which raaadial progrms are administered. Does not the success of* this 

# ' ■ . ^ ' - " ~- ~ 

arrangCTant dapand upon how accoinmodatiag tha judicial watchdogs are? How 
acconmodatdjig they can ba induced to. be my wall depend both on how tfia Title I 
progr^ns theioselvas era seen by thra and on what First Amendment precedents trt 
seen to ba establishad by accoTOiodatioa here* 

It is the latter considaracion-^a coacera about pracedents~which sefflas to 
have baea critical all along in the Is tab Ushmeat Clause cas^. . ^^hen someone 



«*|!»rcise of taliglen la lapedad— example,' if it is - impeded by the. 
MquirOTeat that he partieipate ^ fajiglous csriaoniM ^ ^^eh ha ioM ^^ol 
. -'haliaW— p ha Ij presmaad t© ba imadiacily huit. But ,ln\ tha Ejtmblistaant 
Clause cajea^ i£ haa bfcfW^^^MO^Lsad €h« ae ismadiaca MCabliiteiamC, aad 
haaia/hMm^ ;h^ baan avldamtj rathar, tha tt^hajii by iaparmtiwiaGi haa baam 
□a what sa^ h^ppMi a^antua^ly If thara is acquieicttM .la tha aarly atagaa/ 

Tha imadlata c^attlon hara, tharafore,. tajji^t^^^^ Mmititition- 
allty ofilitla % progrm^ but . rathar hw thair aga to ba adTHjalstfeged for tha 
-biim^fit^of' ehlldraa^^ chi«^-gpoasarsd scheols*?^ It^miiht ba usaful, with 

a yiaw to laduclsg aceomQdatiOT, t© notiai the i^ttet the •"waif aritarla- 
^ in thasa mat^ars can ba aarrlad. "Waifa^e" may moi Mf sr primariJLy tQ tha 
- of , iar^ict prsvidsd but rather to whatavay ^ required baeausa of the 

mamnQmla md social diratmstm^es af tha children baing sarvsd^ ^If this 
approach is usadt distinctions bawaan tha ''walfare'' and "aducational*' cate-. 
gorias braak down, ^ ^ = . - - . i 

Thasa suggestions ara iddrasaed, 'ia part, to the distinction Justice 
Black endorsed li his Allm dissent (in 1968) batween "streetcar f arks for 
school children" and -'funds to buy school books for a religious school." "He • 
did not want to saa %m msmay usad^ "wm to the e^tmt of one penny/* ''to 
support religious schools, buy thair buildings, pay their teachers, or pay 
any other of their mainteaaaca a^eMes," But aaythiag (includa^g the subsidy 
of fares) which reduces the costs of partt^s i«ding children to a '.'^eligioua 
school" is likely to oake it easier for that school to ;survivf.'* On -the o^her 
hMd, whatever tty reputable school does can be assused to ba. primarily fpr 
tha beaafit of the childrea airolled there* 26 \ ... 

Who, than, is tha tirue recipient of whatever services are prpyided? Who 
is tha principal beneficiary, for exmple, of the publicly-funded field trips 
for childrea In 'church-sponsored schools ruled out ,±n Wolt^^n (in 1977) 



: '. 3 fiP- , .... - ... . . = 

"It is ORich clearer aw," Que schol»r had aali- 1^,1973 ''•ehaa. ^ was af ter' ' ';' : ? ;V 
Laaoa -/la 1971/ chat public, fuads may aoc be uSed^'iii-'^^ ttouac to . 

sliaire thm iconoBic.di«rM« qf chttj^^^^^ 'It is also much ' . 

\pleare*^^h^.;*Clwy Bi^ aotfi be." 'H^tl^'ire aow the liaitg sf the permiaaible'^' 
he asked. "!ftat sfl^ap^. iupporttve arraagemeatk betweea govesDmeat and 
chorch achoola may stlj.1 pass must Ml 'The mttgiaal pupil tiiaef its' (bus trans- 
pprtacion, hot luiihea, textbooks aad the like) are atUl acceptable. There 
sema little eathualasm on the Court to reverse Ever a on or Allen. 

. It seems generally raeosaized that church-iplonsored schoola are fchriaeened ^ 
mote 'and' more by "ecoaemio distress," ric also seems to b^'rectSi^iiedV'it least I 

■ ■ ■ ' ^ - • ■ I ^ _ ■ : - ■ ' ^ - '".r I 

U iome\4uarMr.a^,,t|^att/ large-scale ,Jede fundiag for public schools can make ■ 
Ic ever BorB> difficile for private sc^^^^ or otherwise) to survive, 

tfould'ic 'tot fae pru^t, "-t^ too lace) Justice 

Black's distinctioa (in Alien) "hetweea what ia done "for school childrea" and • 
what is done,, '/for a temgious school"? I •propose to dev^elop in . this mmormdini 
tha proposition that it is neither for the chUdren aor fo* the s'chools, but " 
rather Cor. the general welfare, that Federal fimding is used through Title I" 
progrOTS tO' rehabilitee certain kinds of . students wherever ?hey may happm • 
to be lotuid. To develop this proposition properly, I must consider what the 
First Aamdsiaiit doss aad daas ftst say, -/ ^ ' 

Section 3. X depwdesea of prlTata sgheQls qq ptiblie ichoQla far litis I 

'"'^ ■ ■ 'v^.:/^..-,-..^,.,. - * " ;:-v^ .^^ : ^ ■ 

Tha fraaieM ©f tha IlasMtary amd Sawmdary Education Act of 1? 63 cam be 
said to hava agraad amphatlcElly with ana ovarrldiag camcara ^pressed by 
Justice Black Mid his, separatist coll'eafues iff Allen and. on ocher'tccasions. 
That is , . Bhe-. Act expUcittlk provides ia its concluding aection, "Nothing ' con- ' ' 
cained ia this Act shall be ^oastrued to 'authoriza the Baking of any, paymenc,:.-, 
under .this Act . . . for' reliiious worship or in'atruction. " ' 
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"^mt C^e TttXm 1 prpgrns age.dQintaated by "welfare" epaslderEClons 



<rath«r thM by "Mligitfus worship |^ isstx^etiom" or even "adueat lam" conr 
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. siHeraciama) Is suggest^ by tiha £ae^ that thm preliminary erictrla fdr^a^ 
^ itudeat*! eligibility Me Msnemie asd gmQgraphiGal: the ahlld ittst liva;in 



ERIC 



a lew^lncane area. The pr@gr^^^ represent a donbirted effort ta QOi^ensate 

• . . . r --^ ' -^ . ^ f'^ \ ^ 

for the lup^ pled advene effeets of the soQlal and aconOTlc ^ratttstanaes of 
a^ehlld's fully on his aeademiie .per^^^ and prospects « V 

^ V " Title' i *pr©|rams do try fco coriform to what the Court has ia^d^!;;th^ past '-'i / 

three decj,des about the Establistaient of Religious Clause. One eQimentator 

' ^ ■ - ■ . ^ /" ■ ■ ^ ^' ' 1_ 

observed Cla |1973) that "the possibilities 0f--Mib#tmtiJiitTpubtt to 

chureh-relatad ichdols now appMr truly rimote,"29^gt^er aomientator , a 

vigilant separationists suggested (iA 1974) how "shared-'ttae" or "dual 'enroll* 

ma&t" arrangements might be legi^ lately used to avoid the oonstltutlQnal pit- 

falls left by tb^ 1973 cases.' His suggestions point up the susplalons aroused 

imong some of u^ whe^ver ohur^'*sponsdred sohools and 'govenaents .llieoome 

"l^oW^id" with ©tie anothew^ ^'i ^ - w 



/a 



For ^a^ ^shared- time - o^ dual Mrollmen^A progrffltt to avoid "tecesslve ^ 
tntanglmmt%-* it'- would seem that the chiidren in question ^from ' ' ' ^ 
the religious schools/ would have to be treaced^vnp differently than 
any other ehildreu in the public school, nor could may pref ersnc© ^ 
be accorded the religious school authorities In makd^^i the requisite 
armgements. ^ong other things this would mean that the ''dual en' 
rollmenc-* chiidren would have to be under the exclusive jurlsdictlQn 
of public school authorities while on public school pr^^ses, that 
; they must ^ be ^fri^l^>^^ j^d.th the re^ulst school pupils in 

,. \ '^LiX activities which:;;tH^y pMticlpate, ■ali^;^struction must , 
vba given solely by public school peraonnelivon. public ichool pra^sef * 
' . aftd that there must be no Interferenoe by 'tellglous ^^^^ with 
the ad^^stratlve decisions normally iade by public school auihor^ 
Itles with reference to study materials, curricula, hgrnework or other:;* 
/ r itetters. In sim^ for a "dual enrollsmt" program to be upheld it 

would vseMi that it would, have to be is^lOTented such a fashion chat 
It^doM ^aot^become a de facto church/state merger or partnership in 
which go^rment "is -materially aiding^ ^ v \ , ^ ^ 

^ Such are the ki^ds of considerations whlcH have affected either the de-- 

'B±0^''^; thm Ispiiiton^ti'OT^ Of course^ there may be 



wmethln'g 'ar'tliiciai («aa;.h^|.6 iaeff iciant) ili-futoeliag Fe^efal aid' for , . ■ 
pri^at^ sehsoi stttdaacs tht^^ Is-^ it not like*iaTriae. 

/.General. to egrs 'fuad€d by tftg iovg|toemc to iervlce Ch^sl^ autQadbiies? 
,>XilJL tkl3 la, toBpUcat^dJj^bj^ i msn^* 
^ U fixed at toy partictfiae citfe. ' If aore is aUocated ^by public, aehobl " '' 
^. V-adalaijcratora to pri^ta acbool childrea'ia ^air di8triccs,;iher^ 
^ lesa available for their oimi public schools. ■ - ' ' 

^ ■ ■ •Iligibiiity yatlaa from dlatricc • Co distri^ctti -and^' pelh^^ nore of ' 

€ p«bl^,' privace achools are bbund Cy the .public schools ' elig^biiity . The 
tMgat Kma. dail^cioa is keyad ,tto 'the public, schools \ ^^eaa thW pubUc school 
■ is eligible^' |ha privata sehdol .is not. " Ihere are both quantitative md qual- 
i^atlve IJfflita oa what private schools cto receive: they can get, under ^'^ -J 
Title j, no mor^:-<and no better) than what public sehools get. Usually, q£'-'^''f 
courae, private school Students do not gat as. much or as good, service as their 
public achool count erparta, 32 / ■' ':') . 

. The iJaics placed by the Court ^u^qm^ what cto be do^fr-'tio help chiidrea in 
church-sponsored "achoola has led, in effect, to aevere limitations on what ^ 
Will be done ;ln the decades lamediately ahead with the maasive Fedar^ fuads 
..available f off; alldcation to elementary arid secondiry educatiori. ' Roman Catholics 

indicated they must share to " some extent in- chose funds— or else there ' 

ji . , ■ ■ . ■■ _ ; - ■■„,,,: . - , . , _ . 

will be nothing siibstaatial for Miyone provided by Congress. * 

Sectiom 4. Race a nd "religion" to the ianer-eicy chureh-aponsored schools ■ 
eligible fotf Title I progr^M ^ " 

Further^ndications of the ' "wejriare^- aspects' of the, Titll rprogramf- , ^ 

shouia^be npticed.- The progrOTs may only mett, so' fap> as Establ|stoenc of 

" ReUglo'n contepa ^ are i solved ; that Roma^ Catholics are being ■ encouraged 

to concinue to proyide -schools for non-Catholics in the. inner cities, 3:3; , * 
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ThMe schools Qftm have mo parish to support themi they must subaidized 
by diocesaa authorities or by otheri in the ^urch. . Public funds may lome- 
fitoes rtduem what the Chureh oust spend on these sahools=but it is far from 
clear how miah^ if aay» relief Title I servieea do provide. Without substan- 
tial publia support in the years iannediately ahead * many of these schools 
wiH close, thersby relievtag middle-'class Room Catholics of significttt 
welfare contribuCiona they are,, in effect, making to poor Southert Baptists. 

Consider Providence-St ^ Mel High School is Chicago, Its circimstance 
suggest^ what has been ^ppming to Roman Catholic schools in oot inmer cities. 
This is one of two private high schools on the West Side of Chicago.^^ ft has 
been described to me by one of its faulty aa having (in the 1976*197S period) 
342 students. None of its students is whitei almost all of thmi are from the 
inner-city neighborhood of ^ the school* Of these students, only 40% are RomM 
Cathqllcs. One hears of even smaller proportions of Roman Catholics in some 
of the parochial el^entary schools in the ^^m.er city of Chicago, The only 
serious alternatives for such students are inferior public schools. 

Of Providem^St, Hel's 31 faculty members, 50% are Roman Catholic; 25% 
'are white. Except for one nun, avaryone on the faculty is a lay person. The 
principal is not a Catholic, _ . ^ 

The annual budget of Providence-St, Mel is modest, $400,000 (or about , \ 
$1,170 par student, less than half the public, high school e^enditures^, I am, 
told). Tuition accounts for $189,000, or almost half of the school's income 
(studant tuition is $440 a year per sti^dent) , TOa ^^chdiocese provides ; 
$1J0,Q00, or almost 40%, through its high school subsidy program, ^The remain- 
ing income of the school must come from fund-raising efforts by parents (30% 
from bingo; some from a^ fashion show). The' only Federal or State aid avail- 
able to the school consists of money- for library books (under a Federal program) 



md TrndrntBl mQnmf received by th^ Archdlocise to mm a hot luneh progrim (in 
which the sehoal participatas) . • " ? ' / 

"niere ia^&a to be aoJLy one farmal religion course ^fered at the school, 
and this Is by the one religion teacher, who teaches four periods a day (with 
a m^^A^^m □£ omly 120 students ia all such classes), Froaalyti^ijigp it also 
seams, is miritTnal, perhaps even non-existent. It is hardly raligion that this 
'*CathaLie" high school offers or advances but, at most, the diaclplMe (such 
aa it may be) made possible in part because o£ thie dedication (religious or 
otherwise) of various of its administrators, teachers, families ^d supportars«^ 

This is, of course, only one church-spoufored school* But I hav^ Been 
assured that the circiAstuces of this school are not^unusu^ in our imar 
citiea; indeed, soma say they are typical. Perhaps "a question of fact" should 
presant Itself to the constitutional scholar who id concerned about public sup- 
port o£ .church-sponsored schools i whaf is really going on in urban church- 
sponsored schools, especially in those enrolling substantial ni^^ers of students 
eligible for Title 1 services? . 

These schools, it should be ,remamberad, are oftm eligible for Title I ^ 
services because of the poverty of their mtoorlty students, mmy of whom are 
not of the faith of the church sponsoring the schools# Indeed, one must wonder 
what religious training is being given even 1^ the mere prosperQus.,urb^ or in 
the suburban Roman Catholic pax ihial school? Separationists are fearful lest 

public funds be used for the support of religion. But cannot public funds be 

' _ _ ' - _ _ -35 

used to support discipline, aducation and morality, however they are, advanced?^- 

it is far from clear, by the way, why Roman Catholics continue to operate 

i^ar^city schools which are often nm primarily for the bteefit of the aom-- 

Catholic poor. Altruistic motives should not be discounted. It sometimes 

sa^s I in fac^ chat those who rim church-sponsored schools in the i^ner cities 

are much more concerned with promoting good race relations than with promoting 

any particular religion. 
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^ But shouia it aatter' to the pubUe at Urge what Roman Cathoiic tabtives 
(or hopes or ftars) ara, sdjoag as a clear CQsmuaity bensfit follows itm 
^hAt they do? , Cart ai^l7, it shpiLld aot surprise ua that thert should be, / 
every fall, a;A-^]K^lis la the imer eitiea as to whiah Kgrnm Catholic elemeatary 
r Mid secondary schoois are go'iag to close because of the ^■natural" lack of sup- 
port frbm ROTan Catholies whose children ari aot enrgUsd "la those schools. 36 

All this should poiat up. the. considarable welf art thrust of the ehurch- 
spoasored schools eligible for Title 1 services. Should not the public be 
realistic about what Is (and is not) happei^g in these schools? Of course, 
some would reply, the public afiould be realistic also about the dangerous 
precedttts which might be set if public aid should be ^tended to church- 
sponsored schools in special' circumstances. Comprehensive public funding of 
church-aponsorad schools is leen as the ultimate threat to the Merlcan way 
of life*37 

But should nervousness abouit, a quite uncertain long run be pemitted to 
obscure what is happei^g right before our eyes?^^ ^ 

Section 5. "nie distorting effects of rtrrefit -"egnstlt^tiiWaJ." doctrines 
on tdueation policT ^ 

One thing that happening ^ight before our eyes is a eonsidermble dii- ^ 
tortion of educational policy because of supposed constitutional doctrines. Is 
there not something unsettltog^however egalitarian in appearance*- in having a 
concern kayed to "Iw-^lseome f^Llies" provide the mams by which the 

Federal Goveroment first gets into elmentary and secondary education on a 
large scale? Aid to Education thereby takes on the character of Aid to Depend- 
ent Children. Is the ^terest of the cosminity in mere education therebv lost 
sight of ?39 

Also unsettling is th^ channeling of aj^ost all Feder^ aid chrough che 
public schools. Consider the effect in private (and especially church-sponsored 



sehoolr of couaa^llors auppliad by cha public schools , Are not chosa .couii^ 
sellors apt tos- promulgate Mre peraissive st^dards, not with respect to 
religioua doctrines (^^hich are hardly the concern of the day) but with raipact 

to .birth control measures, dress codes and even homework? In addition, public 

^ = ' that ' : ^ 

schools tand to promote different attitudss from those/private ichools do " , 

^ about the part to be played by families M child-rearing and in education— 

. and th#t part may bm decisive for the rescue of the very students chat Titls I 

program are mo^t conceraed with* In shorty who supe^ises the Title I public 

school periotyhel who work with private sthool students? Indeed, ii thare apt 

to be any affective supervision at all? . 

The unsattling; affacts of Title 1 progrma, as now orgMi^ed, c^ be felt 

even by schools not participating in them. Certain services, such aa remedial 

'' ' _ ' 

reading, counse llin g and guidance, aomw^to be generally stressed in the teaahin 

■ ij . ■ 

prof assion because of the impetus given tham by hMvily-funded programs and 
their a riTntnl strators . And, of course, the effect of Title I money on public 
school teachers' s^aries in a city can mmUd it even more difficult than it 
already is for private schodli to compete for teachers* 

In any event, the Title I approaah is aot neceisarily the way we would 
use mMsive Federal educational funds if we could do what we thought best* 
The poor as such, rather then general educational needs, would perhaps not be 
ministerad to, as much. Certainly, it is odd to stress rehabilitation so much 
more thm proper shaping in the first place* Such shaping cot^d well mean 
more concern with the upgrading of all education. As matters now itand, how- 
ever, the problM^ faced by the uciortunate and the lowest tend to set the. 
teras and datar^ne the methods for^ the impravement of^ all. 

Funnelling all money through public schools certainly does mot seem the 
most efficient way of proceeding. Nor' does eantralization encourage diversity 
of offerings. But constitutional doctrines (both Federal and State) have led 



tQ more tod mere eduMtional centralisation 1^ this country,, required 

contacts betwam private md public school administrators have had mi^ed reisults. 
They have become more comfortable with one another: after all,^ they art very 
BHich alike— In ^ackgrou^, trainiagi Interests and often even in religion. ^ 
the other hmd, it riBytina to be seen, as Title 1 progrMS mature, whether the 
pubiic^ school people in charge of thepi wm become more assertive. One critlc^al 
diver|ence' in interests should be remembered : the less service there is ifor*- 
warded to private school chUirent the more there ii left for public school 
children. ^ ' v 

The distort io:ns induced by constitutijOnal doctrines may perhaps best be 
sera, in the years itoadlately ahead, in the concern already mentioned whether 
Title I services should be provided on-site or off--slte for students in church^ 
sponsored schools* There is not much question at this time that these students 
will .get Title 1 services somewhere r but there Is considerable question whether 
the services .^rtll continue to be Mde available at least as efficiently , as they 
have been durtog the past decade* 

What has be«i said thus^far about the public school 'source of prsgrama, 
about the IJ^ts placed on innovacion ^d e^erisentAtion (includiag ^^eri- 
mentation with old-fashioned educational methods) , and about the effeetSf of, . 
outside supervision should suggesc chat the integrity of private schools la 
very much affected as they adjust themselves, iM pursuit of Title I and other 
sexless, to .public schools and their ways. Should not involvaaent of publiQ 
school administrators in private schools be kept to a minimum 1£ we are to 
have private schools flourish and adapt sensibly gto tfieir own cire^iatancas? ' 

State constitutional restrictions have sometimes ^kept Congress from sijiply 
allocating funds to the States for them to use to provide services to churchr 
sponsored schools In their respective jurisdictions. Oa the other hand, che^ 
doctriji.ea developed by Eederal courts have kept Congress from aHocat^g funds 



direetly to thomm sehoola. This stats of affairs coi|tributas to the argument 
for a, ggmprshsaslve vou^er sfBtem for aducatira in this country. The merits 
of suah a system aontinue to be debated~blt ths constitutional doctrines 
whiah prevent a signifiaant taiaorlty of our sohool^ from^shar^g in public 
. funds s and which iM turn Induce that minority to use its cWsiderablii apolitical 

power to keep those fimds from the public schools aa weHi provide added sup- 

- 41 
port cor recourse to vouchert. 

Here* too, a non-edueationai mlBm^t may play top large a part 1^ what 
should be an educational decision* The consequences of this development Me 
varied and unpredictable* Should It not suffice to say^ in the content of this 
memorandumj that if vouchers may be constitutionally used to finance all edu* " > 
cation, then why should we not pemit direct payments to the church^sponsored 
schools already chosen by parents? Would not this have a less disruptive ef* 
feet on established educational iastitutionSs even as it promotes SOTe ^peri-* 
mentation and freedom of choice?^^ Or, put another wayj what is the least dis^ 
ruptlve manner, in our circumstOTces , of spending educational fxm4s? Is it not 
by rmainini free aupport and use established institutions? ^.3 

A recopaitian of the distorting effects of currrat constitutional doetriaes 
should at least lead us to a more sympathetic view both of a ''welfare" rationale 
for Tittle I e^endituras and of the case for on*site provisidn of Tltld I ser-- 
vices to children in church^sponsored schools* It should ba tememberea tthat 
religious practice is, in large part--*and this ds especially true with respect 
to current differences among our major seccs=, a matter of forms* Should not 
an effort be made wherever possible to allqw .plausible forms (such as sensibla 
leasing arr^gments) to be used to quiet constitutional concerns? ^ 

Section 6. la aid to a church*sponsoged school really aid to the "religious 
' aiaaion" of a church? 

A salutai^ reassesOTent of current constitutional doctrines should raise 

i 

the .question whether aid to the . educational activities of a church- sponsored 

9 ? w 
%j' w 



school should ha eonslderedt for oonsticutlonal purposaSp aid also to the rell- \ 
gious miasioa Of the churoh 'spomsoring thff* sehoolC __Xt may_ w^ll be, that 
^th^t no corns titutlemal Is^ue shoij^d ever have beea reached in the ichool aid 
castfs,*^ 

Various devices have been res6rted to in m effort to get public funds or 

support supplied to church'Sponaored scheolai*^ ' 

"DuaX-enrollTOat^" "le^ tog, " md "shared time" programs^ are ^ 
relatively modera devices by which f toanclally preaaed reli- 
gious schools attempt tb obtain a measure of state aid, T^ese 
programa are preaiaed om the aaaumption that a consticutionally 
' si gnif icant distinctlou can be dram betweM. a paro^ial school 
student's secula^ and religious education. Under one models a 
parochi^ school atudent att^ds a regular public school for 
secular studies' md returns to the parochial school for reli- " 
gious traialag* At the other tttrMe/ the so-called direct 
subsidy models the student never leaves the parochial school, 
but the state "leases" the facilitiea and es^loymea for hour^ 
in which secular studies are taughtc and. reimburses the paro^- 
chial school for providing "pubUc school" students with sec*- 
ular services* , / , 

No doubt, this is the sort of thing that Justice Black warned against in 

his Allea dlasent (in 1968) whm he anticipated "a variety of schemes the Court 

*would find itaelf approving if it took what, he regarded aa the fatal first step 

of approving the New York textbook law."^^ Or, aa Justice Douglas complained 

in Lemon (in. 1971), "And so we - have gradually edged into a situation where vast 

amounts of public funds dre supplied each year to sectariaa achoola*-'^'^ 

if 

^< Even so, does not the public have; a legitimate iatereat in. supporting lasti* 
tutioas where morality and diacipli^e, to say ao thing of education, are advanced 
Is not the shaping of moral character a critical need for and duty of the comu^ 
aity? Should not public fiimda be as available for that aa they are for, saVj 
hot lunchea?^^ ^Arm there not Mr^ habits eacouraged in church^sponsorad schaols 
which the public could aupport= without having to believe that the priMry pur-» 
pSse of such iupporr is to "establish" some religion?50 
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/Everjoma agrees that chare mst ba an adequate saculai: laglslati^a 

■ ' ' 51 

furppmm ia any dlitrlbution of public funds to privata schools. TOus, 
it was held in Cochrms (in 1930) chac%|he provision (by loan) of ttiEt- 
books to pupUs ^of both publla md private schools was not a taking of 
private property for ngn^publia uia*^^ not also the ancouragsiient of , 
morality in itself a legitiaate public lst:eresCt which contributaa as 
weli to a respeat fori and othirwisa advmceSj aducatiom?^^ 

When one turns from the Intentions and purposes of the public bodies 
. providing funds for church-sponsored schools to the primary and probable 
aff eats of such provislont one must wondsr about the oft-*voiaed eoncam 
that thara not ^ sectioned, among us any "establiahma^t of religion*** 
. It has baaa recognized that any aid'?^including for busAidas Md text- 
books—may help a church-sponsored ^school stay open, tharaby giving church 
authorities access to and control of chlldran at an ijrorassionabla aga.Si 
But does it not dapand on circimstancaa Just what such education does to 
the religious faith of students? Besides, is this a legitimate concern of 
the co^mmity? / - 

It used to be said chat Roman Catholics insist that every subject taught 
'in par|jchi^l schools should ba permeated with Christian piety. But what 
are the long-run consequences off even that? Is ^ything being astablished 
thereby butt cartain attitudes with respect to discipline? Such students 
often seem indistinguishable* to the eye of the citiien, from those trained 
properly in other schools, ^^taialyj it camot be denied that the paro- 
chial ^choolf in this county have consistently turned out dedicated citizens 
and moral human beings fitted to live in the modem world* Should not tthac 
be 'the limit of government's non-educational incerest in what happens in 
those schools? Is not this a healthier approach to these matters than ^that 



whioh Insists that publie fuads em be expmdad only in support of. "reli- 
giQUSly aautyal" sehools? ' 

leaid^, can my school be, coBiplataly mautral with respect to religion 
( that is, with respact to the prmiies sttodMds upon which religion de*^ 
pends)? What is taught, the way it is taught, what is lap lied about good 
and evil and about the eventual as weUUas the Imediate consequenQes of 
one's conduct— all these things cm vsi^ such affect the religious luscepti^ 
biJity and interests of stiidentSp It must be virtually imposaible to have = 
a school system (at an econo^c system or, indeed, a political syst^) which 
does not favor certain "religious" inclSjiations and discourage others, 

tnay, thsif should not public support of rturch-sponsorad sabools be 
treated the way public sutJport of chu^h^-spdnsorad hospitals and children's 
homes has long bera? The first Suprema Court decision on the Establishmant 
Clause sustainad (in 1899) a Feder^ appropriation for construction of a pub-- 



lie ward to be administered as part of a hospital under the control of a 
Roiaan Catholic order* 58 Such public relianca upon, ifld financial support of, 
church^sponsorad facilitias^ and sar^icas- had bean considered routine long be- 
fore tha cases of church-'aponsored sdhools began to be litigated. 

Justice Douglas, in his concurring opinion in the E^^l school praxpr 
case (1962) , list^ various ways in ^which governmant *'aids.!' religion in this 
c^try:^59 

. * . N.T*A* md W*?*A* funds ware available to parochial ichools 
during the' dapression*' /Veterans recaiving- money under the' 'G*l,' 
Bill of 1944 could attend droominational schools Co which payments 
were made directly by tha government. During World War ,11, federal 
— money was contributed to danonihational spools for tha trairi^ng of * 
nurses* The b(|na|its of tha National School Limch.Act Are available 
to studmes in private as wall as public schools, TOe aospltal 
Survey aad ConstruatiM Act of 1946 specifically made money availa- 
ble to non^public hospitals. 

Such public support has not been considered, primarily, aid to religion, even 

though (as pointed out by Justice ^ Black i^. Ever son ) Scate court decisioni 



"show che 'dif fieulcy ia drawing th^ line between tax legislacion which pro- 
vides funds for Che welfare of the general public and that which '.is desired 
to support instituclons which teach religion. "^^ ' 

It is said, however, chat insticuttions, such as hospitals are entitled 
. to public aid if they are open to all. Besides, it is also ..said, hospitals 

do not indulge "in religious instruction or guidance or indoctrination, "^l 
^^iuc eamot paaple be muah ooff a deeply, moved by medieal lerviaesj, and by care 
for their aeif ^prMa^atlott or Jjl^' their dyiag, than by aduMt±on?^2 no ' 

matter i are we not also accustomed to arrasgemeatfs whereby contributions 
pade to a church to support not only it a schools Jbut also its e^licitly re- 
ligious servicM and mission are taM-«Mtpt? thuB^^ "public funds" have long 
bem used,, in effact^ to support religious institutions^ — sd^thout havljig "es- 
tablished" smj religion asiong us* 

Is ^tt not obviWs that the public benefits from guch institutions? The 

^ private school systm/ which is for the ffiost part church-spoasored, is said 

CO relieve America taxpayers of about nine billion dollars a year in ^pead- 

itures,63 xhe Coiirt has recognized that "private eduMtion haa played and 

is playijig a aignificant and valuable role in ^ralalag national levels of 

toowladge, oompetfucap and aspariince , * It has also raeognlzed that 

i 

some States have responded to <£ntoclal crises' in ohuroh^sponsorid achools 
because of the steady ^riie in costs* - ' : 

"Decisive to the attitude of tha Court with respect to making public .funds , 
available for any churoh-^ponsored ichools the opinion that various Justices 
have had about the wle parochial schools play for the Roman Catholic Church, 
particularly striking is what Justice Jackson said in his Everson dissent (in 
1947)! ' ' ^ ^ ...^ , " 

I should' be surprised if my Cacholie would deny that the parochial 
school is a vital, if not the most Vital, part of the Roman Catholic 
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Churah. If put ^ to the eholeE, that vanerabla lastitutiofi, I shQuld 
aspect, would fdrego Ita whola Bmr7±tm far mature parsams before it . 
would give up education of the 7oimg» mad it would be a ^ae choice. 
Its gidwth aad cohesion, disciples ^d loyalty, apriag from its 
sahQold« Catholic educmtipn la the rock on which the whole structure 
rests-, and to render, tu aid to Ita Church school la Indlatlngulahable 
froa rendering the sfflie aid to the Church itaelf, 66 

Other member 1 of thewCourt^'^^ developed almilar aent^tents since the 1947 
Jveraon bua caae* Juacies Douglaa haa argued ^hat a church inatltutlon ''la 
an laaepayltble whole, a 14;vlng' organlam, which la atrengthened in proaelyty 
when it la atrengthened In tty ,df partment by cpntrlbutiona from', other 
than lea own m^ibers. "67 Justice Stewart has made the followuig Jud^ent 



(drawing upon m op talon- by Justice Brennan 



.68 



, rhe very purpose of many of those schools la to provide mi inte^ 
graced secular md reUgioua education; the teaching proceaa la, 
to a large extent, devoted to the inculcation of religloua values 
and belief « * * . Subatantial aid to the educational function of 
such achools, accordingly^ necesaarlly results ^ aid to the lee- 
tarla^achool enterprise as a whole* "/T/he secular education > 

; thos€^;ichools provide goes hand 4ji hu^d t^th the rellgioUa miasidn 
that is. the only rsMon for the achoola- 'eklatencev Within the. 
institution, the two axe in^trlcably intertwined*" . 

Thu3| the loan of materials md ^uipment to chur^-sponsored aehools'was 

ruled out in Meek (In 1975) because it contributed to a ^'direct 'and sub^ 

stantial advancment of religious activity , Thus, alao^ it has been 

said that "the ralson d'itre of paroc&lal schools is the propagation of a 

religious faith"; -the church^sponaored school "is an organism living on 

one budget. ^ ' 

What are Romm Catholics getting Irom their school system? Is it worth 

the considerable resources they devote to it? ^ What has been the basis of th 

e^afislon in recent decades of other churches (whiqh do not support, school 

systms)? Are mon^Catholics realistic about what is to be feared from the 

.Roman Catholic syst^? Is it- a legitimate concern, of the commusicy what 

Romm Catholics believe they are getting? 



I subttit that. is should mot sactir to, us, for conatitutlonal purpoiasi 
what a chureh b€iiev€i or wants with raipact to its -'«ilg±oua misiioaV' ' 
Its parcsptlons, iatareats md «pectat±pms should be irrtievaat to "hew 
ths p^He sbmXd respond to the tmthsf ob^oua activities of that ohureh. 
.Wa ea^ vramindad hers of Cousimlat Party prosaeutions a ganMatiQm ago/ 
It was oscaiiaary In those eases ^ as Justiaea Black, Douglas Br annan aad 
Chief Justice Warren so often reminded us ^ their gallmt disseatSs to sep-- 
arate eonduat trom speech mdrto treat thM differently.^^ Does not th^ same; 
necsssity exist in the Establistoent of Religion and the Free Exercise of 
Religion cases? ' — 

GavemmenE can properly peMiise such conduct aa bigamy-^and child neg^ 
lect^^3 whatever the sincere raligioua opinions* may have baaa which 'Ted to 
(or even "eompalled") tha misconduct (and even though the opinione them- 
aelvaa, as such ^that is^ without the conduc^/ naad not be vulnerable before 
the law)*^^ Why then cannofc the public provide aid to church^sponsored achool 
children* and even to^the schools themsalvas, so long as legitimate public 
concems are being ,daal|' with (cone aims about transportation .safety , ^'nutrition 
morality* health* and education) and so long as the aid is not primariiy de- 
signed by the public to advailce or td hinder the ^'religious mission" of ehe 
association sponsoring the schools? - - ' 

Co Tmun iat Party members no doubt have often l^d .delusions /of Ijapending 

grttdeur,' But it shotJ.d have, been evident in the ^19 JOs. that their threat to 

the. goveOTaent of the United States, as members^ of the Comunist Party, was 
* 75 

trivial* ^ The sme can be said about many, probably most, would-be monopo- 
lists in our market place.. Should not the y^e healthy ikepticism' be applied 
CP the "clireats" Mtiaipated by, some, from the Roman Catholic Church in this 
country or from public support of hhurch-sponsorad schools? 



Until thmrm:tm>a fmidafflencai^chaa|e of atticude wmQn§ / \^t%li^atumls 



, who presime tb'^spaak for the public, howe^ft, the obvlQus co^ltutidnal 

points I have been suiiMt lag this memorandim abaut the aigaificance of 
. pubUc support of' ahurch-sFoasored schaols <aiik abort te» "^flous ^saion" 
of diurciea) - are net 1^ readily aeoepted^ It 5?aa this sus*;^ — 

plclow attitude, prevailing Is hia daypwhich iaduQed a politia Ronaa 

Catholia Presideat to say (in 1961) > 'M?/he Constitucioa clearly prdhibits 
aid to . . , parochial sehools, 1 don- t thiajc there is ^y doubt of that*'*^f 

Section 7, low do we vapt our children educated, vfaerev^r they may be ; ^ 
foimd? \ ~ 

It should be evident from what I have said that Jitla 1 p^ograma should 
be regarded as substantially complytog with the "establistoeat of religion" 
criteria heretofore mployed by thS Court, ' ^ 

It should be evidtot as well, from what follows, that I ragmrd as rather 
qtia^lonabie many of the conititutlonal crlctria which have beea developed by 
^^the Court (md to which legislators have again aad again coaaQieatiously tried 
to coaf orm) , 78 ' - ; . < , ; 

xC^ to the prdblffli of public funding of ahurch-^sponsored schools is^ 

not a cons t<tutioaal . issue but a policy, question* We should be asking our-' 
salves,. Do wa wan^,,what we are gectiag from these schools? . ' 

The legitijaata constitutional issue ^hich does come up here* in the cir-- 
ciaistaacss pf^ehe Uaitad States today . Is not that of any poasibla astabliah- 
mant bf^ religion hj^fr rather that of any possible interfertacas' by govar^meat 
with the frae wercisa of religion. A free axarcise problaa is evident when 
public oaths, school priiyars^ and religious cerMaonies are m^dated by law* 
Thusi the Gobltls^Eagal cases should raise more 'serious constitutional (or at 
least political) coaeerna thaa the Evergoa^Allea cases* 79 ^^o^g gan iee In the 
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Scbitig-Engiii liaa of caaag the speetaale of govagtmintal pewer baiag used 
to fores ytluccmt childrta to act >trfTar "«Ii^Qua" gg' "patriotic" (o^ botfa) . 
On Che othe^ haad, the Ev'^iQtt*Allto line of caaes cm ba'saea, I have mt~r 
gtiedp primarily as efforts by*the publid to'i«qure edtJEatipial services ^o- 



»^tt4td by ehureh^spoasored schoals*- / ' ; , : * 

It If th# eoercioa of Ijayividuals which proves trsubleaome ia che^ -Gpbitis^ 
Eagei lias of aaies, .thereby raisiag Free ^ereiss of Religion aoaearas,^^ " 
Certaialy» Amerieana geawally agree that people should aot be aoapellad to^ 
witaeas^ or even to seoi to 'witaeei, to what .they do aot believe in with re^ 
speat to rslijioua Mtters* 

thua, a geauiae concern for religigui liberty caa be said to bs Uhared 
la this aouatry by ail the major sectsv- No wondepvthea that religious libeTty 
was v^ ' the American issue at- the VVatic^/; Council , , ."^2 ^ericaa 
bishops who argued for the right of aoascieace in the s^ercise of religioa ia ^ 
soaiety- Compare the siacere query a geaerition beforSf by a critiQ of th# 
RofBaa Catholic Churchy as to ■whether the ^aro^iial s^ool^/ system is pro^ ^ 
duaiag Catholics first and ioericaas second * . J'®^^ 

tt is .not, inconceivable * of aourses that the size Md iaflueace of church^ 
sponsored sahoofs ^or^ for thdt matter^ of public schools damiaated by one or 
aiaot her sect) could ia some circumstances uaderaine religious liberty or per-^ 

■/ • V ^ 

baps even threaten an establiataeat of religion ia this couat^. But such 

^ . / li ■■ ~ . . . . ■ 

developtaaats can be deklt iwith politicaily (and perhaps also as a coastitutional 
issue) when, if ^sver, they ^pear or .ithreatei to appear decades from new. 



Until that prospect apijears,' however no harm ne^d be doie — and considerabla 
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5^e 

good can be accomplished — j^. our church-*sponsored schools** 

THe^ problem of religious liberty cm ^lerga in still another fora which' 
bears on our inquiry here* Should not our State and Federal GQyemmehts be 



«bl« . a tli«y ehesM, eo pusqhM* f*p« or iupjiott la ^^c^^^ V 
v«c« schooia We .tthsy W puffeJ^i^grTOB or„ ^pport aondeaoaioaeieaal , ; 
pfivMa i^heols? •Oth«evi««, ehmfeh-ipoasoTtd ieheels wsuld be paMUied 
MtBly for *«iag gMMsMd with chutches, aid for mo Qther reaaom. Such bb- 
Ugatosy dlierlartaatloa, it mm* to «•» eouid wall raiae queittlons regardiai 
■eh« £*•• "««lB«'of'f«iigloa. . ; /. 

ta iddieioa. It ihouM b« said of thr f fee exareiie tff religion eon^ 
juit as it has baea said abbye of •stablishifttnt of raligl^a conceras, that 
childrea (ii whataTar sehools tberaay b« feuad) eto properly be taught the 
dlffeEaaca batwaM Eight ^d wrong.^^ it ia m artiJieial, iad ultlafitel7 
disastrous^ ^ew if aducation whieh Eulea/OUt the moral coapomemt of chil- 
drea's upbr^giag, espeHal ly when what happens .and li M^eeted froa thea in 
school U iaflueatlal fotf the jhaptog of the young today, r Nelihet of the 
laligloa Clauses ©f the. first ^^adaeat ihould keep the pub lie from support^ , ' 
; lag Moral ■ inatructioa ai/d habituation e±the|, -to publie or la private sehools. 

The critical polidy queatl^ which I have several tiaes rtf erred— Do 
we wmt what we are gittlag Iron church^ipoaaored schools? on several 

queatlona of fact and ea aa even ^ee^er , poiicf The. relevant ques- 

tldna of fact include the followlnis What are we getting from the church- 
sponsored skoe Is among ust'Haa not a najlr beneficiary, for a century now, 
.of the parochial schools supported by Homan Cathoilcs at great cost to th^, 
' be^ Che Afflfericra public? What has been produced by that system? What caa 
be esepected of it la Che future? The deeper policy question is, How do we 
waat our children educatied^ .whereyir ch'ey may be found? This question caa 
md should lead- CO deliberate decisions about what we want in the way of a 
public school syscm, about the "number md size of private school systems we 
wane, and about what goes on in; and resules from all che schools we the pub- 
lie are (direecly. indi^sctly) ffMpsnsibla for. ■ = 



I • 



mwmw ^mf mif b« ^diad'^-M lomg u itudemci leaning ud bacralag what wa^' 
wam^r M ^ mrteui acata @f affairs vhMi SOQie privata sahaols ara wilUag 
aad abla ed'pf@vlda irbae eha publie wuts but eaimot always gat from it a pub^ 
li^ a^heola— ^d a irt^lljag publie GaimQt f^d a wajr to iray for wha( it now ^ 
gata amd will at©p gattlag^aa prt^ata; schsQla kl^sm toT laek af fmids,97.^ , ^ 
^ ahQuii it ^ttaf tb tha publia iriiat tha supplier of publiei^^daairad ^duca- ( 
^ tiemal sarTieMN^oea ifith the m ii paid (le iMg aa whrt it doa^ 

mot it^alf egj^^al or othaiw^aa agaisat publie poliey)? . ^ 

Tliust tha eoimt^ (©r particular Sta^ da- ' 

eida wbmt ioheol systeflis arr WMttd. If wa want diyariityj wa shoi^d b# abla - 
to hmm it ud to prom0ta\^md suppert) it; if wa do not want divariity, but ^^ 

tfathar, a mifiad "raligigus^ly aautral" public sah©ol syitM, we should be able 

■ <fc'' _ " . . ' - ^ . -■ " 

to try to ba-^e that alifo* W^tavar the pubJUle ehoaaes ^and pursuits should be 

^oaa^ and pursued in aeeor dance with th€ rule of law and other constitutional 

st^dards. It we should decide %m promote diversity, w^ should also he able v 

to dacida how midh supervision we wmt Go have of the schools which aW not 

fully public* In short * all spools «e to some ttteat public ;<^ne is fully 

privata, Cartainly we should ba able to say, if we chooiap "Wa tea glad to 

' have people davoted to conflmifilty concerns i even though the orgmni^ation ttoough , 

which those concerns are a^ressed by th^ is a church, a synagogue or a mosque* 

We do mot .want to make it diffictU,£ for them to help us do our Job," 

Equal protection problras no doubt await \m\ if we should approach mat^ 

tars this mamer/ But it is no denial of equal protection to recognise 

that SOTe schools are better at certa^ things thto others, ^9 should it 



raise m equal protection problem if wa should choose to encourage only 



those 



EKLC 



schools which do what we want done- Nor should it raigfe m equal protection 



2\H 



ptoblis U Mmm Meci eheos* m h«^« sehoels (i*leh ar^ iupperted at 1ms t 
i& part by public ^iads) andl seme do sot— s© lemg u all art free ^ ehoese 
Ce iMLva sueli sahaola^^O Moir aheuld ic r^st m aqual pMCeetloa pMblOT If 
we itouid deeide aoc to suppoct» la wbsle ar ia part* my private sehools ^ 
i«7ea if Ehls aheuld aattp ^ pni^tlait that pear cWldMa aeuld aflQ^d c© 
a,ttaad oaly the l©esl pub^e •eheel) * 91 niac lit ^ believe that aelcher 
the Fwe j^ercise of ^J^gloa ^^^rtttee abr the Eqiial PrateQtloa guatrntee 
should be used as leverage to move the pubUe to pemit or support private 
sdbMis If « It should' deliberately choose rat to do so^ 

It should be evid^t f rdm what I have Just said that I e^slder dubious 
the laadmrk oase la this field, Pleree v. SocletT of Sisters . That 1925 
pregoa sahool ease stttds for, amoag other tt^gs., £he fuadffleatal rtihti of 
parents to (patrol the edueatlOT of their children* I suspect that those 
rights rest ultJaately up ^ the right to ealgrate; I also suspect that re^ 
sp#et for^ such rights has coatributid to the chUd-beaeflt theory la £hi 

Eversoa-Allm line of cases* lut whatever status the right to emigrate say 
have. It does not necessarily require parental rlghcs la this form for thosa 
who choose not to ^ligrate.^S It should also be evid^t that I have been ar* 
gulag throughout this memoraadym aot for a child-benefit theory buc for a 
comunitT^benef it theory by which we should be governed in determiaing what 
■ehoola we .should ha^e and how ehey should be iupport^.9^ ■ 

Huch is made by the Court, justifySaf its litabllshmant oi Religion 
decisioas* of its desira to moderate mong us pollcical turaoll rooted in re^ 
liglous divisiveaess. It even sees that desira to be cricical to the purpoie 
of the first toeadment* . thus, Justlca Brenam waraed, iM his ^£o^m dissent ^ 

r 

that divisive polltiGal potential of imusual aapiitude iahara/d/ la the 
Ohlo^profrOT" under aQasideration. No. doubt, this kind of question zm be 



4£vlai7^ Bug ;pirfa«pi i^a/^n dl'^sive been wh&£ she Cau» JLose 
lA thm iMtmtmmi q£ r^aidlag ^ue It eeflaidega dlvlalve. la uy event , it ^ 
it up to the Court to deckde for ui how muoh diviaiveaeas or diversity we 
ihould hiEve? lUther, . should ye aot ^^^^ dj^cuis fuliy "matters of 

religioa or pubjie lAerfst"?'*, JerttL^, dls^st^meis itf aot imooasti- 
ttitioaal* ' .- = 

It is a legitimate poliay c^estioii whether should provide amy pub^ 
l±a support for private spools, a question which can be laflueneed by ouy 
Judgment whether it would be imduly divisive Co pursue the patter in the 

legislaturgt l Slsilar concerns are heird from ctoe to time about other poli- 

^ ; ■ = . . . should ■ - " 

ttical issues--but t]|is does not me^ that we ^ J tolerate Judges, in the 

same of reducing divisivenesf., foreclosing legislative disipussittn and actions 

witlt respect to such letters. Mter all, the Speech and Press Clauses of the 

first Amen^ent rare at least as important as the Religion Ci^uses, 

' " ' ■ - . . . ■ * . 

Section 8. How shoidd the cases purporting to interpret the ReiigiQus Clauses 
of the First ^enfaent be read? 

\ Be all this as it may,Jis evidttt that the Court rtll; famine carefully 
any attempts to get »aimd the constitutional dqctrinas it has laid down as. 
Establishment of Religion prohlbicloas on public support of church-^iponsorad 
schools* But those doctrtaes, I have suggested Cmd will deyelsp further bel- 
low) » are rather artificial* We are of course Aliged to respect ehm, and 
to conform to thra in practice^ even as we acttmpt to retura Che disdussion 
to f tmdraental issues . — 

instructive for that discussion should be the realization that there la 
something curious about our official Judici^ policy regarding church-sponssrid' 
schools. That is, we consider familj.es to have m unalienable right to make a 
free choice of schools for their children**evea as we make it likely that the 



qUAlley May of tAoaa ieheoM Hlil detirtotEte, ^ ShQuld not tha publia 
•itbar (1) beljp liaaa^i Cbose sotiooli, so ehac cha^ will ^^i^in adequate/ or 
(2) lo supawlfd chm tfcAt^^t^ will (a) remalm^squate or oldse dwn? 
Wa a^w "e0^rsmisa"s 'wa aalther laatat that they be adaquasaly fiamQad aor 
mpiar^laa tbipn prop^^ Cha decr^ant of both tha ehildram «d tH% eomu- ^ 

I ha:^ suggaatadS thua far, what would ba ieasibla aad juit la thase mat- 
tara# Somathlag mora^ should ba said about \aumnt comstltutioMl doatriaaa, 
howavar^ if ealy to Ited aupport to thaiia who would argu© oa behalf of what - 
la aaaalbla ^d juat 'by showiai tha 11ml tat loma of thai a troublasoma doettiaas. 
ladaads tha proaottacemamts of tha Court oa tha laeabllitaaat Clauaa, f particu- 
larly ataea tha Saaoad World Wars glva MaaU.cutloaal lav a bad aamaj par- 
hapa a'^am mora so th^ tha lasaatabla proaomcamaata of tha Court oa tha Smith 
Mt proaaoutloaa a gaaaratlpa ago.^^ 

ScsMthlsg mora aaada to ba ialds that iJ, about the original seaaiag of 
the First isiaadsaat, about the mamiig of "astabllifaeat of rallgloas" aad 
gv^ft about the applieatloa agalaat the Stacaa by the Fourteaath^ Amaadsieat of 
the First ^amdmant guaraateei. But, first , 1 should lay 'somethiag mors about 
the eaaas whleh purport to interpret the Rallgim Clausei of the First Am- ^tr- nt, 

I have already Ttouch^ upoa Pleree , the 1923 aaae which is said to have 
established the fuadmeatal paraatal rtght to aoatrol a child- s educatioa* 
Although thla ease was act originally groimded ia the Religion Clauses of the 
First Ameiadment, but rather ia the Fourteeath Mratoant alone, it now seras Co 
have "become accepted that ehe decisioa la Fierce • * * was ulttiaataly based 
upon the recognition of Che validity of the free esercise^.^clalm Involved la ' 
that sicuation*"59 fierce . has come Co have far-reaching i^lieatldns. Not 
only has it eacabllshed" the right lot parents/ co choose nonpublic ovar public 



^u^A€i€A»" but^it haa; bett used %p htlp uCabllah gsei unsuspsscad eo&stl* 
aboniraJ 



.1 bav€ amglcipitctd reiarr^^iras abeitf f lerte * The Mipiunlty » Isait 
90 ,lomg asv it Ij mo^ tyiru^Qali sbpold have ulfilute eomcrolv @ver vUlsh agtm* ^ 
alas (pubU^ or "prlvmca'-) adu^ta ifii ^iidremp Si^ga the' St^tas j^.an^t avanCt 
aharas raspomalblll&7 for ^ttteh-spadtastad s^ooli^ l£ ihduld ba abla €q aup-" 
port^th^ tQ ^ha mAm% that It^aoaait Thus, RayBolds^ tha. 187S HomotL 
blgny caaat raeo^lzaa tha prtMoy of eivll authsricy ^ eartal^L manari, 
4ithQugh Rayaolda ^Diiaidarad p^^rlly the Fraa Qgarelia Clauaap in affact^ 

----- - , ; ■ ^ ■ _ ' ■ . ^ ^ ' • : 

- : ' ' ' ' ■ i . . . • 

It doaa b^r on tha Eatabllataamt prsblim as wall: It r^sinda ua chat official 
aphasia should bat ln,tbaaa matters ^ as the 3aadip sot on tha oplnloniit or ' ^ 
bfliafa of the partlas wdar eonaideratlon. This eo€ld maan, ^ong othar- things » 
that what is critical in aasassd^g public financial support for church-spomsored 
schools is not the sat of oplnlras tsachars happen to have but whathar that 
secular aducation is being provided ^Ich tha State has mmdatad for its chlldran 
(however mixed with* but not undermined by, rellglpus or other teachings 
practices that education may be), 

Spmethlng mora can usefully be said hare about the two l^es /of developmerit 
1^ the Raliglon Clauses cases I have suggMted* One bagan (in thg Twanciath 
Century phasa) in* a somewhat confused way (as in Gobitls ) but sattlad down into 
a fairly clear l^a (as in Bamette , MeCallim , and Ea^al ) , The other line semed 
to begin in a clear fashion (with Justice Black^s emphatic language in Sverion ) , 
but has bate rather confused ever since* The fomer line deals with situatione 

which invite ^divlduar rasistmpe, in that it deals wich govermantal situations 

■ > . ■ ' . 

which depend, Qr seM to depend, upon csmpulsion* Not chat there has not been 



eguid«£ibl« ausfort la pttblie aptalgm for iuafai e^^ulslea, but rasisctfce 

C@ ie does draw upon s«£f:hiag dm#p imd mvm mablt ia %hm immwtaAn €ha^ae€er.i02 

'. EyigrSQa wai u attaspti e^ea as It allgtf^^ a earcain toad of aid £o chil^ 
drea to ebu^i^^ipeasdred sehrali (la the f oni d£ bus rides) » to dlaasu^ge 
othar Idadayg^aid.,^^ Bl^k ima i^lag ia Eyarsoa parh^s aot v 

elaar tmtU^ loag aftarvvdat pkrhmfm not trntU Allaa md ijamoa ^ Thus', Evergam 
eaa ba said to h^a raprasaatad a good faith affort by him to/^ whatavar 
aould be ragardad hj him as/ aid to ehlidraa rathai^ thaa as aid to the ^urah^ 
spoaBorad lastltutloa iMaif. This mmw^tsm la parsilssl'^aaais tharaaftar pa^^ ' 
arittad hla to ba rathar rigid, iad his sobs aquaat rigidity could draw o^ tha 
^'absolutist'- erado whioh ij/a had first a^rassad la Evarsoa #103. 

Tba easas vbieh hava foUowad tipoa^ E^rarioa a howavar hava aU too of taa 
appaarad ^bltraryp makimg pradlction ddJfiault. No doubt , most Amar^loaas 
wo^d agraa with ^laiC Justice Burgar' a lulstffiaa^ la tha Walg tas asasptioa ^ 
ease If 70) ^ "Tha g@[iaral prlnolpla daduclbla from tha First Amamdmaat aud , 
all that has bam sald^by thai Court £s thlsi that wa wlU aot tolarata althar 
foyaCTaamtallj astablishad rallgloa or ge^anaaatal iatarfaranea with raHgloa," 
But 9 alas, this Is. mot all tha Court has sald^aad what it has said, Is aalthat 
aiaar nor parsuaslva« State legislatures have repeatedly tried to adjust their 
fuadlng arraagemeats to the latest prbaouaotmeats of the Court, ooly to be 
repeatedly caught up short la the a»t rouad of litigatioa, 

Meibars of the Court ha^e triad to tall ub from time to time what the 
law is; but they have succeeded only im^iposing the uastea^y foundation upon 
^ioh all this rests, *'totaaglMUiat," for «^^le, has bera' sees as lOTiathing . 
to be avoided Is Chureh^Stara relations. But the Court's pronounoments and 
restat^enti of those prQaotoeementa » have tasgled up matters more more« 
Symptomatic of the tangles of Court doetr^ei the folly of rull^ out public 
support of field trips which actually get studeats out of chiurch-sponsored 

' • \ ' ^ 



flobrala aad laco eba ftsy^ pUMs; (^^ iAe» pubUe aeheol 

7«^@us datallM judlelil ii^Mrtai «£ availabli of "tha law,'" 

CoMldMt for m^plMf Juatlee Byjiman is SchCTPP% ' whe» be^aaM €ha Istab^ 
Jigbitet Cl^se 1^ q£ rellilgn with isc- 

ttlar iastituiioM fAieb (a) sarv€ the Msaa£i^lf «llgiQua aaftlyitiai of 
' religiduj lastitutlQtts| Cb)^rpioy tha osgaas of gQ^an^nt for aiseatlally 
raUgiojia pu^posaai (a) uaa aasttti^lly raligioua maans w aar^e gev^ri'- 
samtal aads, w&era attular aatts '«ouia aufflca***!^^ But, as I hava iadi^atajdj 
tt Ij difficult to £ iad is tba f irat imaadsMt ttaalf ttf prohibitien af tha 
uaa by goverosaac of aactarlaa lM£i£uci©sa to serva sseular axAa whan It la 



Mnva^asit (mot only naetsaazy) to do ao. 



'7_ 



It should b€ Mtload that if avarythimg about ohweh-ipOTSpra^ schools 
ahduld ba amtaaglad with raligiom to the eaEtmt that thi komscitttioua Justica 
Breasaa md othera bali^ei th» it ia diJfieult to juatlfy aay ' govermaatml 
reguiatioa of laythlng of aa iatalJLe^tual nature whigh goea an th«a. But 
thera is no doubt that the i tat aa ha^a "always" baaa aoaaldafad qualified, 
tttitlad and avm obligad to paas oa many aap^cta of thasa aahools (not omly 
health and aafety atmda^dat but acadmie standards aa weJi)* Does not this 
suggaat that those schools haTe ae^er really been aonalde«d to their aatiffaty 
m easentiai part of the religious activity of the spoaaoriag diurchaa? That 

a - - 

las ao aatteg what a church Itaalf say belike , a State can proceed oa the 
^aeis of ita ova asseasmeat of what that church's ichools are doing and what 
the State aa^peets from thra. 



Saetion f , TOa origiaal iataatloaa of the Raligioa Clausea of the First 

'■ of ■■ - ,t 

The original iatmtioaa ^ the ReUgioa Clausal of the First kmeadmenc 

aeea^ to me far iispler thM oae would auapect from^ the Court's convulut ad 



Ijf ii«ltcar 9h#p« cb«a ^tAbUstsaunit Clause, pcobabiy 'because (as I have , 

^l»cW)' the Of Igiaai iacepMqm of cJ^uiis^ appeai* Mre ttolfion^ 

ta^ora^ iaeaiaatleMthtt-doM the ©t^ iateaclon of the tattteji elauae. 

tbtts t» tiUd w b^^^^ SW ff lA^ EiSeMtf a the > 

^Iatabllata«t: capMsa* c But le sheuld by mv ba^ji^dttt thmt this rtiulM, at 

laast pM^^^itom '^nm^idg^ Qt both olaMaa* * 1 

CoMldart Joir aaiimplai o^e sehsla^'s raport of tha Court 'i raadtagi if 
thaaa elmsas I i07 '^^ / - ■ V' ; 

la tha Cowt'a aarly afforta to artlbulAtta tha Matours of f raadbm 
of raligiomj thara wata irapaatad relittftas om a 'diit^«tlom batvaea 
'•baliaf " Md "action*" At flrat^v. * / * • tha Court suggastad that ^ 
"fraa ^araija" axtmdad oaly to baliaf ttd did aot raach eoadmet 
at :all. Mora the Court Has ijieraaitugl^^^ to a^liw- / 

ladga i^tat ooadupt baaed oa. Mligioua baUef may SOTatisea eiato 
- s^^tioa frm ittWal raguJitory itatttt bauuaa of tha free eiE-? ) 
. areija ^araatae* That gro^ag racopiitioQ ^ turn has brought ia- ; 
t&»st taaaioaa batvaaa the fraa ^ar^sa tei eatablishseat olausai ' 

tha forafroat. * # » Wham suat regulatory sfatutas-astept rali- 
gioa^bas^ Maduot? Whm mt a lagisi^tura ^impt iuah eoaduct 
without Tlolatlpg tha astabliataeat elause? 

The. old OLsvare to theaa two quastioas would have beea ^(1) that rellgida- 
basad coaduat Ij to be traatad like wf other aDaduct ,(«aapt for that raUgioa 
baaad eoaduet (a) whleh coaaists of attmdlag ralliious services 2>ut sot aee- 
aaaarily avarythiag that sight happea at suoh mmi^cmBj or (b) t^ieh coasists 
of professlag the beliefs that oaa has) , aad (2) that a legislatura's msm^ 
tioa of any coaduet from ragulatioa is hardly likely to Matribute to to ag- 
tabllstaeat of religipa imleaf there is also a sore <ttraet asd obirtausr^ att^pt 
to do so. These old tosvers, uaf ashiosmble though they adV are, still saam 
to aui quite seastble*108 

Justice Br ^maB t ia his Lmoa oplsioa, la coaeeraed lest churehea be 
pressured to aaka relliious liberty compromises (iacludiag self *eensorship) 
ia order to qualify for public aid offered thm to coaformity with th^ Estab* 



Uatarat ^liu««.I>Of, But r«l4si@us f^^^ hmd to vlehstud thm 

aiWji^i ^piLjJ, eut bt goTef^iafat pfefE^iM^ would hm in ordM aod may €vea 

be good let is so^e IsstaacM (Jusc^ as It may be f or i^^ersitias from 



Of edujfia, it* say also ba Is order to rio&nsider tha readimie of eh© 

■^^ ^ ^ ' ^ ■ ^ i% ^ y --^^ ■ " • • 

;Eatabll#to<imt Cl^sa whifih\haw diffieultiM* TOls clauaa of the 

^ First As^toaac dMl^ad <1) to kaap tha Fedaral Gov^mant from aatting ^ 
Up a raiigl^ui tgtfblifWttt of Its oto ttd (2) to kaap tha Fadaral GoverTOMt 
from./ tot;erfartog Wit MtabJ^tamta of reliiiom iponsored'by var- 

iouf State GoTaswaaata* ' * 

That S^ta religious eatrtlistaMts ware iataaded to be proteated by the . 
Flyst ^^Ttdmeat has baem aoneeded mgala ud again by Jujtices of the, Suprme 
Cotirt end by aeaatitutiOTal soholara. Even so determined ^a sapa* 

^ationiat aa Justice Brennm sa^j.^to recog^zt chat the First Amentoent may 
"^hmva.been desired ai much to hinder Federal Interference with Stats estab- 
llahments aa it waa to forbid a Federal Mtabliahmiint, HO Thusp ic haa been 
"obaerved, "The .purpose of the First Ameniseat was not to, keep goverment ttd 

religion saparated^ but rather 'to forbid the Federal Govermi^t from J^tar- 

f ■ ^ .. . ^ = 

faring in the maimer in.^ifih the State govarmenta dealt 'with religion. ' "1^^ 

smother scholar ohaerved>112 * . 
< . / ' ^ • ■ ■ 

\ /T/heVFirat Mandamt'a eatabliataent olauaa may have been 
^'^.^deaigned pr^arily aa a federa4iatiq limitation i \ eatabllahed 

ahurehea eilatad la the atataa when tha Bill of Mghta was . 



^^^^^doptadi the main purpose of "eatabliahment" may have bema to ^ 
keep dongraas out of ' that ar^. Yet "Inoorporation" made 
"aatabllahsent^*--•arguably a ''apeoial,'- "non^U^ 
llmitatioa on the aatloaal goverOTsat^eff eetive against the 
■ states, - ■ . • 

And so Justice Stewart oould notiee that it' is ironic that "a constitutienal 
proviaion avidaatly desired to leave the States free to go thalr oto way 
should now have beCOTe a res trictioa upon their autoaomy. 



It ttouid b€ wld«£, twm mj thsfiugh itudy sf the irmii]^ in 17 IS of* 
AtiiiPTif f mlFff t/ €hA£ Che ptfevalllag ©piaiett did Mt aemsidar che Scat© 
•itabliataiMt^ bai to thaselvea. this is the q^taiott wM.eh ij r^flectad la 
tta Firft ^M^ttt. Jases MsdiMS may have tri©uihe ©therwiae, hut evts that 

• ' * . ■ -■ . ■ " " . ' ' \ . =^ . - ■ • / • : ■ V ' = ■ 

la set eleM* ^ oouid oiay gay, iespeMe to laquirias abQut the measiai 
0f the p^opcfsal ;Vhi^ waa evemtuaaiy tb becflpe par^ ef the I^«t AaendBent; 
/that he '-app? ehttded the aemia| oH the W^da M be that Canireia shQuld 
mot eat^Ush a rellglam md M£©«e the. legal obaeriratipa of it by law, asx 
cempcl to ^persbip Q^d iayay a«aer eeati:«y; ta their aomaaieace*"iJ-* 

Madisem ^^.^ry to have Vj^ieua U^tatioa^ in the BUI a f Rights ^- 
teaded agaiaat l^^Statea as 4eli» but this effprt pMved unsuaeesaful. Even 
10, hia att^pt dld\^t iaclude-the eatttliattieac reiCrietiga, only the .free 
eseraiae (or "rights of Maseieaee") restrietioa*115 Nor ^ma ThooM JeffarsoE 
frOT vhooi the "waU ©f aeparatipa'* laaguage is drasm^llS riprtaeawtiYe of 
imericaa ©piai©a ©a thia issue at the tiase of the frraiag and adoptioa of the 
First Aaeatoeat. %Le am fiad ooasiderable evideaet, thertfora, to iupport 
Che foilowiag esacluaioai "It is argued' that there is ao baa is ia the lagla.* 
lative history ' of the First Aaeadmeat for aaamiag that the wdrdiag finally 
agreed oa was the work of Madisoa aay more than that of others* like Charlas 
Carroll * , , . Further ^ it Mm beea said that the views of the two Virgiaiaaa 
/Madisoa md Jefferaoa/ regardiag churoh-atate relatioas weri not representa- 
tive ©f the other eoaatitutioaal authors* 

Ic should ala© be evldeat that it was not the latrlnaic badnfeas of reli- 
gious tstablistaenta which led Co the prohibitioa upon the Feder^ GpvgrManc 
setting up m e«ablistaent of its owa. Rather, it was primarily the diver-t--^ 
slty of rellgioua iaelinations and establistoeata ia the varioua States/^de 
a Federal ^fort seea highly undesirable. 118, ..... 



almya bad la cb^al^ag, e^ldM tew vailoui Supreae Courc oflAiomi oi the 
put .ehree d«ead«i' A^e C3 ba^wdwit^ad when,ehey l^irake tiiose Fathers' < 

■ . = - ' \ . . ^ ^ ^ . ^ " — . „; : ^ ' r . ' ^ f ■ ■. ^ " 

alty toward aat^^atotat of rallgldn* This suppased amitfp »£rQae- 

■ / , * . ^ ' ■ ----- ■ ^ . ' ■ ' ^ ' ^ ' ■ = J 

tlvily read jtate't^^ CoMiitulioap is Mad a* Just^Jleatipn for sertpulo^ 
mliminM ion pMj^U^ aid to aaetariaa sahaola iithar by the Fadaffai Govai^aat 
or by State Go^a^uaata«»ud iU thia to gfc ama of vlgiJjimaa agalait same* 
thiag yhiah la aiaeoac^ed ka m "MteablghtnOTt o£ ^ rallilom, " ; * * - 

Sae^oii 10* QtiaatiomabXa caangts fc the lataCTratatioa of the "^tab34.ato amt 
of gall^oa" ImOT^a of the Fit^ ^. ■ . 

I ha-tre argued that. Tlroi^.y pubUe aid to ehyreh-ipomiorad schooli 

' v** - ... ' " . ' 

leglalated staee the Second Wbrld War aaa plausibly be iAen as aid to tduea- 

tloa rather thaa aa aid to the reHgioua mission of the Institutions ipon^ 
soring theN^cdiopls.ll' I mist nw arpie that whoever the Isimedlata benefi- 
ciaries of iucfi aid i»y be, there is here no serious "estabUstoent of reli* 
glon prablea* Indeed^ one gould go further by arguing that even aid ©ffered 
generally ^ the clearly rellgipus i^salons of aH our rfiiigious tostitutions 
would not constitute In our clretmstaaoiia m establlsimMt of religion* Of 
course j one need not go that far In arpoamt— eiicept In m effort to clarify 
what "establishpBent of religion" does ^d does not mean. 

An awareness of circumstances is critical, for it helps one undaratand 
what the aid and regulations under consideration aim at or are likely to 
achleva, TtLLa seans^mong other things, that the public can stdp chmga 
.^rtiat It is doing or permitting when it sees the results/ Critical ^to the 
meaning of ■'^stablistaaTOt of. religion" at the time. of thi writing (In 1789) ^ 
md ratification (in 1791) of the First ^mdmeat was, I have- suggest edj the 
sense o£"a-4Mrked preference by govirwaent for one or a few sects over all 
the Others. ''^^^ A:fr-4!,establlsteent of religion" prohibition would not rule out. 



%ld or*^ f ttgulmkipaa whish help «U ikm (whacker objogt^^ ot 

' ' ■ ' ' = ■ ' . • ' .. ^ ' ' ' W 

J^iMmsmou alghc bcve had to tasiagj me fitt Co sup^ort.^otbac'i raUglon)^.^^^ 

thfire is abottC thii: IsttfpreMtlom of "aitafaliilUiaat of rtliglom," as 

fItijiiMmlXf imd^rstsodp mo^iag eomplloa^ed^ Inde€d» it Ij quite g^p la ^wi 

a^lj aupportAd bf fite avalimbr@ ^^d4mae« Buc, i^ortiuacely fio^ our imdar* 

studlag of oimscitutlo&al law, Ic ^as tbe do^psamc i^tarptatatlra 

^.b7 tha Coun im tha Tiraslattai Cratur7i^^ Inateadp thara li cha influantlal 

prommmooamt by Juacloa Blaek for the Cwrt la Eiyarson t €ha flri€ of tha 

eaaaa aftar rta Sacopd World Way ^ tba IstabllitaiaflE Clausal 

The '*as€mbllitmamt of rallgloa" oli^iaa oj the First A^mteent; 
mmMnm mt laajt thlii Naithar a stata nor tha F^aral Go^an^ 
ttant cam aac up a oHuroh. / Nalthar ou paaa lawa whloh ^d one 
rallglpn^ aid all rallglteJ, or prafar oma rellilon ovar uoth* 
art Nalthar 4am forca fior lm£luraoa a parion^ to go to or to 
rasalrn away from ohuroh against hla will or foroa him to pro^. 
fass a baliaf or dlabaUaf Im ^y^rallglom* Ho parson oan hm _ 
punlahad for antartalSng or profasalng rsllgloua baliaf i or . . ^ 
dlsbaUafs.f for ehuroh attamdmoa of mon-attandanca« No tm 
1^ amy amntmt y larga or small » eui ba lavlad to support my 
raUgloua actlvltlas or lnstltutlons> whacavar thay may ba 
oaUadt or whataTar form thay may adopt to taaoh or practlca 
rallgion. Nalthar ^ a stata mor tha Fadarsl Go^armant 
openly o? saeratly, partlolpata im tha affalra of my raH^ 
{ gloua orgamiiatloms or groups md ^lea versa . In tha words 
^ of Jaffarsonp tha clausa aga^at astabllshmant of rallglon 
by law was ^teadad to aract "a wall of sapttation batwaan 
, , churoh and State*" . # 

To ar^e as I have for the s^ple definition of "establlataianc of rail- 
glon" which yBM orlginaUy intandad has bean condesflad by Justiaa Clark as a 
wortUass "agadgaic ^erclaa "tta Cpurt, ha Inslstad^ has "rejeetad imiquiv- 
ocally tha contantion that tha latabllstaent Clause ferbidi only govarnmeatal 
prafarenca of one religion OTer mother, this rejaotlen, ha inaiaced, 1* 

no longer open to question. 

, Such is' tha attituda of partisans who, whatever thay adLght concede to 
tha fflEibigulty of^tha hiatorieal racord, take- ir¥iuge "in what tha Supreme Court, 
happana . to have decided to be "correct." But, it should by now ba avldent, 
judicial Mndaclng of "correct" mswars does not pe^Mently sattla quaatlona 



^i^^ :inm^ ^-^ti^ of SMp m ^tt^ewft^ad hues ih« mMda a£ eemn^-^ 



nd £&(■ eeafo^^ t© ©am ttethn^ ©£ vuioos parts of th% C©m- 



«dTMs#iy"tvam by a gmaral progrto ©f the fsaaral toverfflant' cq 
^,^pLWl&u|le c© Che rj^lgjous UJe pf ,cha sOnlt^ S£ates>i Indeed^ there have ; / *^ 
b€m mtffierousVthings we hwe d©a^ to aid riiiiious Ufa in thii 

cm^trf.^ Thujj^^^t ifaj ;c©mMd^^ Wall" ' (ia 1970) thf t e^Mptioa gf church- 
©imtd pMperty ij * cleanly a form ' iadireet iupport^f©r*teliii©us orgMi^at 
^iah case tseffipjciom u^held^ la. that amaepfbut on the pfcrel prAriae ^th^t tax- 
ifStel ©f churfeh propjirty would result in "a^cesaiva gsveraMakal entanglement ^ 
^rttli religion," v X d©uBt that it ever oceurred to the Ame^iaan peo^l^ in 
the Fo u n din g Period that' a general ta^ enmpt ion for churches created either 
an eatabliataent problem or a free'^erciaa problam. But then^i douht that 
|4^t e^er occurred to fight emth Century toericma that their ^polisiaal 

. ^atitution^ co61d d0 withbut a hMlthy "religioua life, v 

^ -we really want - 1© li^ep religion out ^©f pb3itics— aa wellvW , politics ^ 
out of religion? \B©.ea it not dapand on particular circimatances arid "ipeclfiQ 
prapoaala what ire as a pepplp should do or support The lagltiisate pqlit-- 

leal and social interest to religion has something to 3o, of course^ ^ith the 
concert for moraU^ty whic^ considered, ^^^^ This Mnc^rt has^ 

. eyen found «pression in such Congressional esactaenta as the Northwest Ordi- 

. . ^ . . . ^. . . ...... 

^ manca ©f 1787*; 'where it is said, "Religion, morality, aad teiowledge b^iiig 

n^ecejsary to |oodi goverment and the happiness^ of mankind, schools '«d^^ the 

means ©f education shall ioiever be a^couraged," ^ If Eightaanth Centur;! achools 

could properly be "tncouragad" (and this clearly includad ftoancial au^ort 

" " ^ * ' ' ' ,' . ' - - V . . . 

fro^ the public treaaury). fll©rder to:Jpromote religion and morality ^ why''eannd'c 



Twaatlsth C#otury Ghurch*spasso«d ichoola be "eacouraged" in ordmr c© pro- 
late morality and adueation, whetaver the coammity dems it prudent to do 

Tg say I thma, t^c there is to be no establfitusent of reliiion— in the 
mmiBm of particular secta being favored over all the others*-d©es not mman 
that there is not to be an overarching religious view of things aaiong the 
citizens of the country, Xadeedt it sight be ii^ossible to have "a people" 
without suoh a view. If (m it has been argued) .mm is by nature *'a reli- 
gious anifflal," the religious opinions md thm reli^oM life of a comu-- 
nity cannot be sipply i^ored by the goveriament of the day. Rather, the pub- 
■ lie and its ser^ants^ must consider what contributes to the full development 
of a people. It should be evident that some gove^mental support of iielliiQ^ 
is consistent both with .the:- lack,. of an establisfaoeat of religion and with the 
free e»rcise of religign. In fact, a healthy religious liberty may be im- 
possible, or at leaiit quite unstable, ■ ^thout some sensible public (but not 
necessarily finmcial) support of religion/ 

It should be evident from what I have s^d that an insistence upon an 
"absolute comand" in the, first Amentoent which mandates "neutrality'' betweM 
goverMent and religion is both naive pQlitical science and unsound constitu-^ 
tional interfpretation.^^ Justice Clark', la. speaking for the Court in S'chemp 
could say, "The ^rtiolesome 'neutrality' of which this Court's cases speak thus 
st^m from a recogaition of the teachings of history that powerful sects or 
groups -mighc bring about a fusion of govermiental. a^d r.eliglous functions or a 
concern or dependency of one upon the other to the end that official support 

■ h 

of the , I tat e or Federal Govenment would be placed behind the tenets of one or 
of all orthodoxies. "^31 Tlie neutr^ity which ha^ come to be made so much of 
can include the doctrinaire insistence by Justice Harlan (iM oum of Che con- 



seieatipus dbj^eeori caits) that thm Istabliahment Clause doms mac pmrait 
goyertmmat to ''draw the liae betwefe theiatic or aemchmiitic religions on 
the one hmd asd seaular baliefa on the othar*" ^ 

Tp point out chat ^^ericaas ha^e cradiilpnally pamittad (aad mxpacted) 
goverrrmpTi^ luppQirt of religion does not mean t^t su^h support can never pose 
threats to the frae «ereise of religion* Nor does it mean that lome seets 
.would QoC^ if they aould, seeure jpeeial privileg^^'f or themsalves=md con- 
aider themaelved tntitlidt perhaps even obliged^ to attempt to do so,^^^ 

But j- having said thiSs one should again notice that we need not see (nor 
• would the Framers have seen) aid to ehurch-^sponsored sahools as aid to sny 
religious ^ ^sion but rather as aid to educations Sdudation can be aided* no 
matter who offers the educatiDn and no mtter what religious or other associ-- 
at ion benefits from it, ^34 

■'i _ _ 

" for the most part 
The discussion in this seotion has been dev^oted/to the Istablishment 

Clause of the First toentoent(as applied against either Congress or the 

"State Legislatures) , primarily ,%s that clause bears on efforts to arrange 

publicly^funded support for- same of the eduoation provided by church^sponspred 

schools. On the other hand^ restriation,s in State eSnstitutionSs either 

escplicitly or by Interpretation, of tm bar practices now sustained against 

attack ^der the First Amendment (such as publicly--funded transpartation of 

parochial school students) ,136 

The more restricCive State provisions do not depend on^ either "establish- 

menc of religion''' or "free exercise of religion" iMguage, What these States 

did, a cmtury ago, was to write into their constitutions the policy declsldns 

■ ^ ^ ■ _ - : % ■ ■ . ■ . ^ 

of that day— and political considerations have compelled them to leave thosa 

constiEution'al provisi^ons imchanged, even when circtmstmces have chMged 

127 ^ ' W' ' ■ ' 

radically,"^ But however restrictiv^/ Kiaeteenth Century l^guage and 
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the attitudeii tba Statas may happea to be» they should not hm read back 
into thm lijhtagath Caatury First Amea^eat.^^ 

Sactloa 11. Tha Me aad abuae of the- yQarteeath toaadseat 

Still mother (ralattd) iaaue iiid by the Court to have been "gettled**)" 
is whether the first ^ea dmen t haa beea made applicable against the States 
by the fourteeath AtteadsiMt* 'Of course ^ the fate of Title I progrma does 
aot depend oa this. deteraiaatioa, siafee it is clear that the First ^endmeat 

does apply to Coagresaioa^ aaacraeata. Stills questioaable aotions devel- 

■ /■ ■ ■ 

oped in EstabJUshmeat of E^Ugim cases with respect to ^State fundiag arranga- 
meats may aow be brought to bear upoa Feder^ fimding arraagemeats. 

There does ramaini it mmmm to me, a serious question whether the Four-- 

taeath Ameatoeat makes applicable agaii^t the States whatever it is that the 

. J- 

First Ameadmeat provides. It ^ comoaly said that the Establishment Clause 

and the Free Exercise Clauia of the First Ameadmeat hwe long been made appli- 
cable against the States by the F^rteeath ^endmeat* And ^ so it is skid --that 
it is "certainly too late in the day" to question this eaceension. . ' > ^ 

But, I must sayj the Fourteeath Ameadment was peculiarly f ramed . if the ' 
intentioa of its framers was to have made applicable agaanst the States the 
provisions of the 3111 of ^ghts (such as those of the First Amendment) which- 
had been orlglaally directed oaly against Congress. Whatever ma.y be supposad 
about some of the otlfer articles in the Bill of Rights, would aot more specific 
language than that of the Fourteenth Anenctoentt he'QecessMy to ^corporate in 
it the First Amendment with its explicit concern only with Congressional conduct 

This is particularly to be mphaai^ed with respect to the Establishmenc 
Clause. Congress is told m the First Amentoent that it must in no way comcera 
itself with religious eatablistoeats ; but it is prohibitad only from laying 



restrmdjics (umt iwam tm&miMM ot redueiag State or eomom law festralnta) an_. 
thm free exercise ©£ reliilsnp ro fre^dOTi o£ speeeh or on freedom of the press. 
How CMM the States be l±3rited by Che applloatlon agai^t thM of a provision 
Which wu is larie pMt toteaded Cm we saw ia Stct'iom 9) to proteat ch^ from ^ 
Cosgreasional J^terfereaee with whatever religious eacablistaerita chase States 
ehose to have? ^ 

It should be notice that various State aomititutloas had shown che framars 
of Che Fourteenth Amradaeat how to ihut off public funds to churches and to their 
scbdOls« Strong opposition to the use of the State casing power to support secta 
ias schools developed after Che Jacksonim period, mn opposicion reflected (we 
have seen) iu the State coasticutions writteii subsequeatly* 1^2 But chaf change 
in attitude, it bears repeating, should not^^be read back ^co the First toend- 
ment to chttge the meming of "establiatoent of religion"' nor ean Che First 
Amendaent be considered to have been changed for the purpose of its Jicorpor^ 
ation Ijito the fourteenth Amentoent, AJter ali, Che Fourteenth Amandaent aaa 
extend agaijist Che States no sore than either what the First Amendment said 
when ic was ratified in 1791 or what it was caken Co say at the time the Four- 
teenth Amendffle.nt was ratified in 1868*^^^ 

In any event, the value of federaliam should be reffiemberad. Experiiaen- 
cacion among Che Scaces should be encouraged. The "liberty" provision of che 
Fourceench Amendmmc, as well aa the Repub^cro Fom of Govemmenc guarantee, 
remaina available for curbing the more blatant abuses of StaCe authority in 
chis aa in ocher mactara,^^^ 

Sactiom 12* A revjaw of public polig^ aossiderations with reapacc to che 
publj.c ftmding of aduoation 

_ - ■ - ■ ^ 

The fundamantal policy question, I suggesced in Section 7, is, How do 
we want our ehildren educated , wherever chey may be found? Eatablishmenc of 



' . , 47 - 

SaiigiQn Qomammm partiwlarly 4av±te public policy cQmalderation/ But ' 
howave^ uacospiicafiad thm Heligioa Clausai My he, thera is ao slisple femula 
which eafl hm uaad to datamiae what aoatributsi to, %^at aoves us away from, 
aa eatabliaiyasat of r^ligiomt^*^ 

Do wa want to hava av^lable, as one way our ehildran are to be aducatadj 
private achsols Cchurch-spoaaored as well aa ttoadenp^satiDa^)? If we waat 
to have thea avmilabiej should we support chCT? \tod if so, how mich and how? 
These are variations of a mora geaaral question^ Do we wMt, lad wMt to sup- 
port, variouj kinds of private oharitable orgMiMtisns dadieatad to edi^iatioa, 
healthy morality^ welfare md the arts? Should we aot be able to "farp out" 
to responsible orgaaizatims, religious ,aa well as seaular, various servlaes 
aad aotiTfities we wmt dose? How muah we wmt done (aad how we wmt it done) 
should depead oa our aireisastmaes , aot on how these aattars happened to appear 
ia the N&eteeath Century op in 1947 (the time of the Eversoa bus case) .^^^ 
We have aotieed that, in all instances of reliaaae upon aad support of 
private orgaaizatioms to perform se^ieea or to earry on aetivitias that gov* 
emmeat eouid imdertaka altogether oa its own, tagulatioa by the publia may 
be called for to insure confora^ty to stipulated staadards (whether or not 
these organizatioas are aided ia whati they do either by pubUc txmdB or by 
tas fcamptioas) . Of oourse, private orgaaizations may prefer not to be thus 
repilated and cbxl withdraw, at least to ^ the esteat that public re^latioa 
follows only from public ftiading^^^^ Cte the other ^ad, the public can see 
tha^it is' CO ^courage private Initiative, it may have to restrain itself In . 
its regulations .1^8 

■ ■ - 7 

toay chiags ha^ to be taken into aceount by the community in considering 

whether to support or even pemit private grgasisations dedicated to education 

and waUMe- (>lany of these things have always been taken into accoimt, avan 






chcuih w€ my not realise it*) A half doam (soamwhat overlappisg) sets of. 
queries sufgest the Mads of publia peliey fiOnsideratidGs that bear oa the 
edueatioii of our ohild^eni 

1) Does the availability of altaraative sehool BfBtmm uademine the 
imity of the Muatry? Or does suah availability relieva tmsloms^ thereby 
pemitti^g diverse peoples aad eleseats to unite on other satters? An alter-* 
native for the more aobile fmiliea who do not have sou^ imer-city nonpublic 
schools available to chCT My be a flight from the city to suburban schools, 
whether churah^spoasared or public* 

2) Are church-^spoasorad schools today the best private education that 
can be made available to ordinary students la modest ecoaomlc aircimstaaaep? 
Do we wmat people to have alternatives? Should the efficiency of church- 
apoasored schools be encouraged, not only as a corrective of monolithla and 
ceatraUzing public education but also aa the only alternative to public 
schooling for those poor people who are not mobile? Do the successes gnd 
failures of such schools poJit up what money can and cmaoc do? 

3) Wiac st^dards should be applied to private schools? Has it sot air- 
ways been assraed, md praperly so, that States hs^m the right and duty to 
m^e sure that various standards, iincludi^g with respect to education^ are 
maintained in. privata schools? 150 

4) What proportlaa of our students, of our educational activities and 
of our coBmuaity resources do we wmt allocated to public schools? Should 
not the .proportion va3^ accardJ^g to circiiastmcas and consaqueacea?^^ 

5) 1b it not iM the public intarBst to help people practice their reli- 
gious faiths more fuUy,^ if indeed that is what happens wherever there are 
church-^sponaored schools, by making it easier for people to h^e the schools 

to which they ms prepared to. devote cpnaldarable effort and for which they 

• ' 152 
have alread^^ Mde comaiderable sacrifice. 



6) What pat tarn of fuadiAi is most likaly ta advaace eha deiiMd amouat 
amd kiad of local yariatlomap loeal coattol local txparimeacatloa? Does 
thm abanaaling of publie fimdi for aduqatioa through publio sohoolj, for 
mtplm^ rslafore© cha eentraliz^g asd^ dOTinatlag eharaeter of those schooiafU^ 
Doaa ic have as adverse affeet oa the morala of private lehool teaohers, ad- 
sialstrators Md itudanta? low iBuoh of a Federal role do we waat in educa-- 
tion Myway (aside frms th% probleM of private s^oola)? Certaialy we do 
aot want t© dlSGouraga private initiative aad saerlf ice* 15* Nor d© we want 
to destroy the publld sehools liadverteatly^lSS 

.7) What educatloaaJL polioy Is most Ukely to lead to dames tio traaqull- 
ity aad fiaer eduoatloa? What leads to uadeslrablii political dlvlsivaaesa 
md strifa? It should be evld^t that proper aaseasmeats herej too, depand 
oa alrctmstmcas which vary from ttise to tlae. What la aaaded la these Mt^ 
tars ^s poMtlcal judgaent » aot judicial proaotmcmeats . It should ba evl^ 
dent, "for escamples that the lari^scale Federal fuadlag thought to be aaces-- 
sary for educatloa la the years ahead will aot be ganarally av^Sibie to 
public schools If church--spoas©red schools csMot be assured of gattiag what 
they coajider their rightful share* - ^ . 

Thesa half do^ea sets of quarieSs- based oa publla policy coaslderatioas ^ 
are obviously lagislative, aot judicial ia character* But, it should be 
aotlced, thera may ba Equal Protectloa (as well as Free Esercisa of Rellgloa) , 
and hmce judicial, lijiltatioas upoa haw the public choosas to proceed. Thus, 
although the public aead not (i^der my laterpretafilon^ of tha Coaitltution) 
permit private school educatloa to ei^lst ^ all as suff iclaat csmpllaaca with 
compulsory educatloa requlreaeatSs It is still somewhat rastrictad ia how it 
does what it my choose to do* 157 ■ 

Equal Protactloa clatas are already beiag made in courts against the ex- 
clusioa.Qf church-spoasored schools from a share d public esepaaditures, 158 

. -4- 



Ev«a awr© such clalM~which ol^im mi at bottom plaas for fair creataemt— 
aaa hm aatieipaced if csnstltutiseai restrictions on public aid to church* 
sponaored schoola should be related* But %im ah©uid be careful not to 
get back to Fierce by tha Equ^ Protection route. The kinds of education 
Bjmzmm we have^ ^d how saicdi of each, should be left to deliberate public 
deciaioa, 

Vital to what I have beM aayiag about public policy coasideratiosa is 
the ppiflioa that we as a comBttit7 should/coatrol what ij happening to ths 
^ucatiga o|| our (iildren,. Nrither unrealistic f^rs about aa establishment 
of religion nor ua«amined notions about religiQus liberty should be permitted 
to Bpand in the way of Americans being Sensible aad hence fair about t^se 
matters. 160 _ 

Section 13, Proapecta of conatitiitioM.1 litigation respecting Iltle I progr^^^ 
in church^rpenaored-aahools \~ 

^ Questioaa of fairaesa md of common aease do remain in our handling of 

the^-probleM 'of private achbolSj parftcularly church^sponaorad sehoqls, ia 

, this country. - 

I There haa been about the Court's opiaiona ia chaae aatftfirs, as^- well as 
about several of the mora prestigious domentariea a curious lack of sophis- 
tication with respect to both politica and religion. One cto see ia these 
dlscuaaions the ef facta of snap icloas and postures which go back to the middlfi 
of the Ni^etMnth Century. 161 Tiaea have . changed, howavar— and this is most 
dramaticallj seen in the ^^gad condition of, and coasequant Protestiaic 
reapoaaes to, the Romm Catholic Church in this country in recent years, 162 

The critical questioa r^aiaa whether we the public get from church- 
spoasprad schools spmething we should want, ' Repaated efforts by legislaturea 
to provide some public funding for such schools reflect, no doubt, the pres- 
aures of interest goups. But enduring interest groups do tend to have seme- 



thing £0 be. said for theai ^pacta of justiae md of the eomom good cend 
%0 hm tovQked by thtm*^63 suspects that if eourts were to rsitraia th^- 

salvM for awhile. State Md Federml leiialatures today would dewlop. aeMlble 
politiMl aeeomodatiomB in these matters, Aad^ of eoursei ao religiQa would 
be established 'in the process. Nor would our precious religious freedom be 
threatened. 16^ 

Butj it should again be eaphasiied* to reeggnize that the Constitution 
poses no barrier to some public support of church-spofisored ^schools ^oes not 
mean that such schools are wtomatically eatltled to such support. Indeed , 
as 1 have argued, the position I cake this nemora^isi is aoasistent with 
our right and power to eliminate ^ri^ate schools 'altogether* Still, we can " 
ask# Should we support (that is, pay for, at^ ^aast in part) what we do get? 
What varieties Md q^mlity of schooling do we want? What kind of e^eri- 
mentation in progrfflaa and in cpsts do we need?1^5 

411 tMs bears j of course, on hew we should regard the ier^ices provided 
under Title 1 of the Jlmentary and Secondary Education Act to children in 
chureh-^sponsorad spools* Is it not .reasonable to conclujle that what is being 
supported by Title I is not reUgion* but' rather, the help which happass to be 
provided by^ church-^sponsored schools to certain deprived children^ The eli- 
gibility of such ahildren is determined not by any chur^ or chureh-sponsored 
school but by public school administrators' detaminations keyed to acomomic 
Mnditions in ^'religiously neutral"- g^eographical districts . Welfare criteria > 
dominate such deter m inations . And welfare purposes aan be said to have moved 
Congress in providing these funds. 

To insist that the Title I services which have thus far bean made avail- 
able must henceforth be delivered "off-site^'^ to children from church'-sponsored 
schools would be to ansura that thosa children would gac significantly less 



help thaa their couaCerpa«s la the public spools. It should hm. evideot 
iTom what I hava said Ch« the epastitutional icruples oa whieh luch ineis-^ ' 
mnam weuld be based ate, saactioaed aeither by aoajtltutioaal iMfuage nor by 
eomoa se^e^-^® 

No doubt the Supreme Court of the tJalted States caa dCT^ise aa argi^ent 
vhleh Justifies what ^s beea,doae slaqe 1965 la m^L^g Title *I progrOTs 
available to uade^rivileged scudeacs in ehurch-ipoasored' sehoola, Thii, it 
se^ to me, the Court is Ukely to do e^ea if it should aot be moved to aor- 
Tmct its ov^rmU eoaatitutipaal doetrlaes of recent deaades. After all, aa 
Am of Coagress U not lights 7 be invalidated, especially o^e which has 
already leea bilUoas of doUar^ o^eaded oa behalf of poor ahil'dren md which 
has not yet promote aay perceptible movCTeat among us toward the establish* 
mgat of aay religioa*^^^ . = 

It rMaia| to be seen, however, whether judlalal validatioa of partioi- 
patioa in Title 1 prograss by students, in church-sponsored schools may not 
prove for those sohools (asd for American Vacation as a whole) a Pyrrhic 
vlatory. For the ^sMed validation cm. mean, if confiaed to the *'low-iacome 
fOT^lies" rationale, IS^^ that sigaificant F^ral disbursmeats on behalf of ■ 
both public and private educacioa in this country ara to be limited (for many 
yearf to come) -to the narrow Chowder dfeep) ''welfare'* channels, carved out by 
the Elefflantary and Secondary Eduaatioa Act of 1965,169 - * 



^help ehto their :eoimCftrpa«^^ la* tha, publie ichooia.^ It ihould be evident 
from what 1 have said that the Mnstltutioaal icruples on whiah such is* 
teaee wauld be based are iaaetioned a^ither by eomacitutlomal Imguage aor^ by 

No doubt the Suprese Court of the United Stataa Ma devlae aa argmaeat 
whi^eh Justifiea what has been doae siaee iWj ia makiag Title I progrmg 
available to uaderprtvlleied studeata in church-ipoasoTed iehools, This^ it 
B^mm to map the Court im l±k^j to do even iJ^.it should aot be moved to cor- 
rect its overall cQaatitutioaal dpetrlnea of receat deaadaa. Mter all, an 
Aot of GQagresa is aot lighcly to be isvalidateds espeoially one whiah haa 
already aem billioas of dollars emended on behalf of^ poor ehildrea md which 
haa aot yet promote my peresptible movemMt Msag ua toward Che establish-* 
meat of aay religioa.l^^ ^ ^ 

It ramaiaa to be aeeaj howaver, whether judicial validatjion of partioi- ' 
pation is Title I proirama by atudents in G^urah-aponaored sahools may npt 
prove for those schoola (and for Merioan ^ueation aa a whole) a Pyrrhic 
viatQty* For the «peetad^ v^idation co oeanj If confined to the "low-iaQome 
f^lies" ratioaale^lS^ that siga^iamt Federal disburiements on bahalf of 
both publia and privata eduoation in this eouatry are to be- limitad (for many 
years to ooma) to the marrow (hwever deep) ''welfare'* chtonela carved out by 
the El^aentary md Secondary Iducatioa Act of 1965,169 ^ 



mcmstB FECM Tffi BRia' FOR ms mtTm states as ^cts anoAi, 
m Tm sufHaffi court of the united states, 

WHm^ V, BARR1B4, 417 U*S. 402 (19.74) " 

cgaatitotlQBal p^Dpriety of Title I pragrma for studantg 
in ehurch^ippMo^sd achpala ^la Mgutd, friOT the perapeetiive of 
CQtmael fritadly cq Che Title I legislatiraj in the ^oerpts set 
f©rth beldv Itam the Janya^ 1974 Brlsf for the United States in 
a eaae brought to the Supr^a^Caurt of the United States frga the 
State oi Missauri* The Supr^^ Court ruled, mm requested in Po^t 
ri of the Briaf for the United States, thit the court below h#i 
properly deo llne d to pass on the First ^endment issues sinad| no 
order requirimg on-the-prtoiies. aonpublio sshoal Instruation hav* 
lag been entered, the matter was not ripe for review. See feeler 
^. Barrera , 475 F.2d U38 (Sth Clr. 1973), 417 U.S. 402 (1974), 
See, also, Barrera v. feeler .. 331 F.2d 402 (8th Clr. 1976); 
\. ^ Hallory v. 3M«ra, S4^^^71d 516 (Mot, 1976). The case has not ^ = 
, ' yet been decided on its eomHitutional merits. the^riaf for the 
United States, in the «cerpts set forth b^low, is diieful for an 
inforaed analysis of some of the eonstitutional Issues raised by 
- Title I progrms. It is m analysis whidh acospts as authorita^ 
tive the Supreme Court's ml^gs and doctrines in the ReUgion^ 
Clauses cases. That ttalysia has been brought up-to-datf, so to 
speak, by my Octobef 1977 aMlysia of a recent case and its lapli- 
cations for Title t programs, Hy 1977 asalysi^ is set forth im^ 
AppMdlj: n, below./ ^ 

Questions Presented ' ^ 

1, Whether-Tltle 1 of the -Il^entary and Secondare Education Act, 20 
U-S-C, 241a, at s^. , requires that public school teachers provide special 

educational services, such as r medial 'reading, on the premiais of ^religiously 

■ ^ .. 

affiliatad private lohool^, ^. 

2. Wiech^r Title I, to the «t^ it permits auch services, violates 
the Establiahmmt Clause of the First AmeadBent, 

I, Title I of the Elftmentary md Secondary Education Act of 1965 Authorizeg 
But Does Not Require Public School Teachers to Furnish Remedial Educational 
Services on Privace School Premises - 



loth thm imguagb md cha Itgijlatiye histort of Tltfle I show that, al- ^ 
though &mf«as ^tended 'ch« all educationmily deprived ^ildrea, whecSer y 
€MQllad lo ftiihlio or. private spools, wars to receive the remedial educa- 
tiosal prograss for ^ich the statute providea, it alao gave the laeal 
eduoatiott^l ageaoies great altitude ii dCTiaiai progrms to aoco^liah that 
, objective. Title I provides for g^ts to loaal educatiooal agencies "upom 
^^epplicatioa therefor approved hj the appropriate State educational ageney. 
Upon its d^termiaatioa (coaiisteat with such basic criteria as the CcTOia- 
sioaer may ^^tabliah)" that several stMidards have ^eea net (20 0,S,C* 241e 
<a)). These include that the progrfflM ^11 be "desired to aeet the apeoiapl 
educatioaal aeeds of educationally deprived childraa .X .'V (20 IJ,S,C. 241e(a) 
(l)(A))j aad ^11 be "of lufficieat lige^ acope, rod quality to give rea* - 
soaable pro^ae of subatmti^ progreaa toward meeting those needs / . J' 
(20 U.S.C, UlmU)il)(3)%. Title I also requires that "to the emteat' con- 
siateat with the nraber of educatioaally deprived childrea in the school 
district , * - * who are earoiled la private . * , achoolSs aueh ageacy has ' 
made provlsioa for iacludiag special educational services md arraaganenta 
(such as dual ear ollsaats educational radiq and television, aad mobile aduca-^ 
Eioaai services and equipmrac) i£ which such childrea can par^iaipate'' (20 
0,S-C, 241e (a)(2)). 

The S^aate Comalttee report oa Title I atatpdi 

* * * Goasisteat with the aumber of educationally deprived children 
in the school district who are earoiled in nonpublic , . . schools, 
.the local educational ageMy wiU make pro'rtsloa, under the tarma of 
the act* for iacludiag special educatloaal services aad arrMgemeats* * . , 

It should be mphaaized, however, that ao suigfsted,'pE.pgrm is la it- 
ieJJ mandatory upoa a public school authority. rae,|SlectiQa of an 
apprppriace progrm or progrms, for which State edufcatitoaal authority 
approval is sought, rests with the loc^ educational' agency* 

Thus, the act doea anticipate broadeaed laatructlQnal offerlngg under 
pubUcly spoaaored auspicea which ^11 be available to ./ . . sEud^ts ' 
who are not earoiled la public schools /S^Rap. No. 146, a9th Cong., 
»t Seas. U-^12/. ^ I 
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S lmllaif ly, th« lousa Csro^ttia report on the 1966 masdsaats td^fitli I 

trtdah ware mmdm thm year aftar £ha itatute anaeted, paJitad out** 

ftpm thm aarliaat eonsidaraciom of cha ' Utaeata^ Saeomdary ■ 
E&ttiidn Aet it waa tha. ±a£»t±on of £ha comlttaa that aduea- f 
tioMUy daprl^ad ghildrm be rea^ad by the public schoal sys* * 
taa ragardleis of tha school a ^ild regularly att^dad* ThuiVk 
it was pro^dad toat publia progrms would be .offered to aduea* y 
tiotially daprivad ^ild«a earollad^ Ma^public achoola with- 
out raqu|friaf those ohlldraa to be la fuUtisa attaadMce in 
- , thm public sehool* &tlCTely broad authority, was tharafore 

gives local aahqdl districts ia tha types of projects and pro- 
grma that they could devise, iaclt^iag haalth aad welfare , i /: 
projects only ladirectly related to alemeata^ ^ucatioa,^ ia'^ 
^ order to assure that such profr^^ ttd projects could oparatef-^ 
as a part of the public school systea Is ^conf onaiiace with J,o^ 
cal^aad State legal and coa^&itutioaal raquirtaa^s. /H*. ^Rap/'i' 
No, 1814, 39th toag,, 2d Sais. ^ 



The^ Senate C nfcroi ttee report in the Act mide it clear that , where ^^ces- 
sary to accomplish the objectives ^of Title I, public school teachets' "could 
provide special remedial educational services ori^M,^^a school prfimlsest It 
. scat ^ I * 

It £m mticipatri, however, that public school teachers ^11 be 
m^e OTaUabla to other Phan, public school facilities only, to 
provide specialised services which contribute particularly ^to 
meeting the spa^al educational needs of educationally deprived 
, . chil tots (such at therapeutic/^^emedial or walfara serrfces) 
and only where such specialised services are not aomaliy pro- 
vided by the nonpublic sehOQls^/_Si Rep* Hq* 146, ISth Cong, , 
Ist Sess, IJ/* 

S#e^ also the remarks of Rap, Carey and Rep* Perkins, ^managars of the 
House Bill, HI Cong* Rec. 5747-5748. . a " 

'Hie reflations of the Unit^ States Comissiqnir of Sducatiba, which ^ 
fia:i^l7 tr^k Md as^lify the statutory standards, and the fuidaJjines of the 
"^fice of Iducation co^im that the local educational agencies haveftiroad 
discretion to select the particular method of providing Title I services 
chat ^hey consider mpst appropriate. For exmple,- the' reflations ■ provide 
chat app Heat ions by ^ local educational ageffciaa "must propose projects of 
iufflciant siziFscop.e and qualify as to give reasonable promTse □£ sub- ^ 



: itWttAl .^MgtMs cmmri maeciag jhe ttetda gf cdiiMtiai^lly deprived: eh±i- 
j drea for whopf ghe projecfis' are laeeaded"' (45 C.F.-R. ftfiaSU')). -The Com- 
; ,missioii«»s Titlft I Pxograa Guide rfo. 44, 4.5 Cl9fi#j atacest mp aee^^^ s£ 
, Prtvaee school cMldrea in ch« •eUs^.ble arear . ./V oay' require different 



mmmiamB md act ±t1 ties , *' 



Slm±lart7VtJie Offlai of EduaaEiQm^i haadbook 



BasioaUy eha 3^ «q^ras that the Iscal *duMti©a^ agaMj 
(L^)^ist pTOvide^eeial eduMtioa^ ler^cM Jar aduea- 
tiMaiiy deprt^d^ ebiiteia a» i^toola . . ^ . 

Jfewh#« is « pittieular method pns^rlbed or Mallited /TitW 
E PEA Partialfrmtiom m£ Frtwa Sahoel Children, A ^dbook 
^ F|t |tat^ aad Loeai Offiilali, py 1/, iTNeEr St Saa alis ^ 
, li«ar Juiy^l, 1967, by Chft ^alstiat CoraiigslQney di ^ / 
, Ediicattpii, statiaii ^ .^itl© 1 doM not fsqutti thkt 

: private sehaol ^ildMS.be sar^ed thMugh amy particular ♦ 

I- t^^ - of «raag€ssaat" (Daf. 7, rol. 711, Wandik la r ■ ' 

/ Co«t 9^ Appealj) *// ^ . , ' ^ * 

. / Th^ court of appaala thus eswaptly atatW App.^A26) that ^*ao 

partidiaar ^rogrpip cuiricnilisi sar?lca ia Madatsry iadar tha Aat*"^ la 

ri^^itioa of tha ipacial prbbl^ iwblvmi la providiai r^adlal mmrviimm 

« ■ ■ f ■■ ^ I' ■ . - ■ "" ■ ' * - = 

; ta paucatisaally daprived ch^ who may hava a variaty-tTf klffaraat pMb- 

^. ;f ■ . , . , ■■ ■ ^- ■ ^ ii . - . . 

l«a that raq^ilrt .coCT^ tha CasElOTlotfar^'of Education \ 

wls^l^ left'lc to. the InforaeA iud^at and discrettlom of the lacal education 
. a|enclas 'to deterattae hew sueh seF?lcetf caa bed%%e provided to the children 
. raquiriag chCT. >^^t^ 6i ^ «er^siag thij^dlicratisn/SOT^ local sduca- - 
^tloaal) agf a^lea i^Ktoaourt hfva /iadlcatad thair dasire to pravlda iitla I 
a(irvlc|s duflag r^ilar le^ol^hptfrs oa pri^ta school praalsaa, but thav 
•were prayented f^^^^"doiap so by,; a State Depptaent of Education reguiatiart 
. prbhlbltlag public ^ach^l teaehe#4 from ipl^ the prtolaes of a privaca 

: , school durinf such ^e.- Ttila re^afcldn la baaed on the- Education faetfart- 
Map ' * deteEmlnatipn Ccontrary^ to to opinion of Che Mlsaourl Attorney General, 
..^%r^6, 1970) that Title ;I ,fi^s. »re , subject; ^ In the itate 
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iha .COTisy.Ml&m«r' s supaiTls©^ authority to laauM tha€ ehe leeal srogrtos 

meet the "baale wltarta" he ^ **establ4Jh/_€d/" (20 U.S. C. 24le(a)) 

Co inaure- eo^llanea ^th the Comgreiaiom^ purpoae of "meeting th^ speciai 

edti^tional aee^ Sjf pduaacionally depr^ed ehildrea" Thia 

: £le^billt7 arables the loc^ eduutioaal age^iea to davalgp adequate p»* 

' . gyma for duLltoea att^l'ag religioual7*affUiated schools whieh take accotmt 

/ of any speGial proyiaiona of state Iw gOTemiag sueh schools, aueh 4a pro* 

aibitloma upoa ^ual torollmeat of ehlldrea ia both prlvatte md public ichoolsv 

1 : la QT^mr to isaure* that my UJfertaee ba^eea the progrma provided "fer 

publia ^d pri?rata school| chlltoea do sot Msult is iupplytai the latter with 

inferior services , the Qoimiaaioaer haa* required that Title I progrnEs for v 

private school ehiidrea im^t b# * ^ ~ . 

' . . . coajparabie ia quality, scope mad opportuaity for participatiba 
y to those provided for.' public school childrea ^d.th aeeds -of f qually 
Wgh priority yCotmiisioaer of Mucatioat Title I Progrm Guide No. 
44, 4,5 (15681/. . ' . / ^ 

' Ser^, M ia ^he 4ct, ^d oflher regulatioas md guideliaesi the CosELissidaer . 

\ ^ ' \ ' ^ ^ ^ . ^ ^ ' - ,r ^ ^ ^ > ; 

l^s merely directed that the. Title 1 services provided to private sahool chlldrea 

' f'- ' . ^ ■ ' ' ' " ' * 

must be "coffiparable!' to th^e provided to public a^ool childres. He his qgt 
attempted to direct the locai educational sttthoftties how to iasure that com-'' 
' J ^ .par ability or whaf^form it shguld t^e. He has aot evea suggest^, let ilaae' 
' ■ p^3vided|^ tihmt such'^ comparabllity ihould be achieved by haviag ' pu^lic^ school 

^ ^ . ^ \ \ ^ ^ ■ v ^ ^ ^ ' ■ - . - ■ , . ^ ; ■ ■ - ' : / ■. ' . 

. teachers pro:^ide Title I se^lces on private school pr^tses. He Kas laf^ it " ^ 
^ " * ^ ' ^ f " « '^^^ ' ' ' ^ ■ ' 

• to the local educational ageacie^ fro make that deci^^^i, \ ■ \ , 

Sdjailarly, the .court of appe^s has not directed, ^although it has p^r- \ ^ 

mi'tted, ;3uch use'jf public school teachers ia providiag; comparable T4tle I 

se^^es'^o privkte school childrjp The court did. hold ehat.the district " \^ 



■ ^ 
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€9U7t bild Odfialudimg that thm Comissiomar*s "eoeipaKbll'^y^VitmQd- 

■ * ^ ^ i, . 

mwi ims latiafimd by prOTldlai the ptivmtm sehdol ^lldrm wlth/a prDportioa- 
ace dollar mMnt oi Title I aerrlees ilhce this resedy failed to consider 
wbethar the aerrleea funiihed private aahool chlldrenj sueh aa after^iehool 
V or turner elaasea, offered a promlae of suaQeia^ equal to thoae i^fordad pub- 
TJ.a aohool a&^dm« , Comaludlng that the methoda prevlouily used by the Xq^ 
eal agemey (aitar-school elagaea and ^timer prograsa) did aot provide sueh a 
oompkrable progrtt, the aourt rCTanded \phe case to the district eour^ for the 
development o£ guldellnefi whloh would asWure Mpaaouri private ^iehool^ildr en 
"partiaipatlon In a meanlsgful progran • « ^ eompar^le In ilzep saope and 
opportimlty to that provided eligible publio school children" (Pet. App, A29- 
^0). IJjiQtB It In :^ew of the uncontr everted testimony of educatiomal ex- V 
perts such after-school progrma^f or private school chlltoen are not 

compasmle in effictl^enesa or prqmise of success to those provided during 
th^ regular school day for ptAUc school children, the court of appeals cor^ 

rectly held that such se^rtces do not meet the requirments of the Act and 

■■-■p _ 

^rt^lations (Pet* -^P* A^-A16) * // ^ ^ ^ 

the cot;^ of ^peals' st^tment (Pet, App, A2J) that "when the need of 



educationeily disadvantaged children irequires it, Title I authorises special 
teaching; seivlcea , * to be fumlahed by: the public agency on private school 
premises" does' not indicate that the State was required so to use public 
school teaOjhers. To be sure, the court of appeals recognized (Pet* App* A23-. 
A34) that If Missouri Iw precludes t^e furnishing of "csmparj^e progrma" - 
for private school ^ildrea^ .^fe^o^equence would be that, ^e State aicher 
would have to change its laws "or deprive all its educationally disadvantaged 
cftl'ftirin of thi^'aconOTilc benefits of the*"Act," In that situation , however, 
Che choice would be for the State t^' make, and the State would be required ^to 



- 59 - 



ohdQsc^Me bseause federal law requlrti eha^ pikbli^ isbool tiuchets iupply 
Che mmWTLams m p^lva^e iohedi pcmisei buc btiiauia :£he Stmtm icsalf provides 
tbac cha mmT^tamm Qmrnot be £\^Biihed la thm ptl^aca ichdols. 

Title I ud Cb« Comlsslroer'i ftgulac^sai ibat tb«t be no 

dlJarlmlnacloa betweea private ud pub^it s^ool chlldrea In the furalahl^ 
of tesedlml eduMtlon^ servlees; chef luve it to che local ageaeles Co de^ 
Cfirtliie how chef will prpvide esaparable sarvleei co both cmtagories d£ 



11^ This CdMt Should Not Decide Whacher The Provlaloa Of Title I Se^leaa 
On Frivate School Framiaaa Is Conatltutioaal, |iiaca Tha Question Is Prasaacad 
la A H^^^othetio^ Aad Abstract > CoateSEt Which Is Not *A f roper FrM^wark For ' 
lesoivlag Tha Issue* j ' j# 

* * * * * * * A ^ * a * 

t 

111, Tha Use Of Public ichool Teachers To Provlda BMmmdiMl Educatioaal Si 
vices To Iducatioaaily Daprived Ghildraa Oa Private School Premise^ Would No,t 
Violate The Eatablidte^t Clause Of Tha First Meadaaac- 

Ifj coatrary to our subaissiQa ia?^Poiat 11 Jj tha Court should coacluda 
that the coastitutioaal isaua is ripe for dacisibas thaa ^we iubaitt thMt the 
use of public teachers to provlda Title I lervlcas oa the presses of reli- 
fiously-^f Ulated ichools would aot yldlate the liEitabliatoeat -Qlausa of z^b. 
First Asaadsiaac, ' ^ ^ 

A, Title I is a ^religiously aautral statute that provides educatisaa^l— bane- 
fits comparable ia fora and 'scope to those that this Caurr has upheld under 



Che Escablistaenc Clausa. 



AppmdUe X . - 60 - ^ , - AppendljE I 

" Th€ prtstac sttaeuce, ualliee the leglaiation atdint riliglously-afmiated 

aeheols whieM fthia Csurt has teetttly la'^alidaMd (amm^ ^^m v. Kurtmm . 403 

O.S. i02i taylttt y. Csmjetie ler public Edaeatl^^^^ Ral^^toug Liberty . No. 

72^69t Goi^efe fer PubUe Edueitlgk & Ralleloua llbarty ir. Nyqulat . No. 72- 

694, ted Slo» T. t^tt . Nqs. 72-459 ttd 72-6iO, all dadlded Jun'p 25, 1973) , 

was aot desired priawily m pM^de flaaaaiml agsistMiM M prlvacs lahQQla, 

les pittpesa wm m eaahle Iqo^ edueattoiial au£h©ritlM to mast "the apeaial 

eduemciomal meads q£ adu^tipa^ly daprl^ad ahildria" (20 U.S^Cv 241a) , no 

sattar what schools thay att«d. As aotad (supga . * • •) , f war than 6 paMsat 

of the ohlldran ia this eomtry who raeaivad Tit la I aid in flacml year 1971 

wara^rollad to private s^qIs. The figures for Missouri are Mmparabla* * la 

Kaasas City, where the respond^ts llva, about 7,000 public iehool children were 

^^oUad ia Title I prograiis; it vaa estitaated that there, ware 3JJ aduaattoaally 

deprived private achool ohildrw reaidiag to the allfible attaadaaae area (Pet. 

^p. Aa> j who prestmably also wiould receive the services. 

Ia comttast, the two State aid progrms armiok dowa to the ^^goa aase were 

apeelfically desigaad to alleviate the fiaaacial alt^tloa of the States' *a©a- 

public icboola aad provided b^sflta 6n0 to those spools. Laaen, supra, 403 
' ■ ^ - 1 — — 

U.S, at 606-607, 609i Sleaa , supra ^ slip op. 1-2. Simiiarly, the New Yor^ 
progrms w^iah this ^^^^ tovalldated ^last Tara to Lavitt ^d Nyqulst iavolved 
various fonis of ftoaaolal g Ivsa soltly to aon-publle achoola* 

The fom aad scope of tHe' educatioaal benefits provided under Title I^are ^ 
coiaparable to those which tMs Cqurt has upheld agatost challCTgei uadar the 
EJtablishmeat Clauae to such cases as Ever son v. Board of Educatioa . 330 U,S, Ij 
where ^the^ State, re tobursed^ paraats 'for" fares paid for trMsporttog students 
to public and private school si Board of Ejucatioa v. Mlea , ^39S U.S.-^ 236, to- 
volvtog a Scate plm under whi^ public' school authorities laat test books - 



i^ehout abArgt £0 seudftati of sHU State » iftaludiag thoia aeteadiai ptivace 
schools ft md la iM&h thm Court ^ited wlth 'upprcrral Its pviof stat^amt la ^ 
^ersOT (330 n*S. at 16-173 that "the IstablistaieaC caiauss doai sot pfmvant V 
a ^tate ^f^^tnpadlag the b^e^N^a of gtmte laws to all eltlsns without re- 
gard for their religious afflUatloa" ^fc2 U.S* at 242)j aad fUtoa v, Mchardsam , 
403 U%S. 672i vhue the Court ufheld the ooustitutlomaUty oi the Federal ^gher 
Educatloii faolUtles Act of 1963» tmder whl€h\federal grants were made to eol* 
l)iges ^d tmlverslties^ iagludlsg rellglously^af filiated onei» for the com^ 
st^etl^m of facilities to be used for semilar educational purposes. 

Like the prografELi upheld in" those eases, the Title I progrw la religiously 
neutral. ^ it provides r^^dial education^: services for aU educationally deprived 
children, no matter which schools they attend. It is not designed ip^. aid pri? 
vate schools. Indeed, sinQe the remedial .^edugacional services to be provided 
mder Title t are required to be supplementaty to those "made available from 
non-Fekeral sourees'* (20 U.S.C* 241e(a) (3) (B) (1) — I.e. , they must be in addition 
. to those the schools normally provide-*Tltle I say fairly be viewed as not 
providing any aid to the religiously-^af filiated schools^ in their nors^l oper- . 
atlons* To what war ^tent Title I does provlds govemaent aid to telliiousiy-^ 
affiliated schools i therefore, the aid is at most Indirect and peripheral. It . 
is a far cry from the tyges of goverment aaslatmce to rellg i^iy-af filiated 
schools that this Court has^prevloualy invklidaced under the Establia^^mt Clause. 
B. Title 1 meets the; a|iteria this Court has applied for determinini whether a/ 
statute fatlsfles the Establlstoent Clause. ■ *■ 

la^- Comlttee for Public, Education v. Nygulgt , iupra , the Court strfDarl^ed 
the "wall defijied three-poiat test that has emerged frsm our decisions" (slip 

op, 14) that^ -'to pass aaistBr under the. Eatabliata^t Clause," a ^statuta 

, . . * ' , * ■ . - , \ . 
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first t tm£lma% a alMrty Itgislative purpomm^ smqond^ mimt 

have a prlamry afftet phae neither advices uqt lahibiei rail-* ' 
giomt aad,^^ thirds aust ^oid nsaislTa govarnienc amcasglrattt 
liith raligiom yalip Qfl^n^ 

Title I aacisiiea all three ©fthasa V; - 

1. Title I a Clearly Seeular Purposes— As petitieaers themaalveg 
recogal^e (lr> 29) ^ Title 1 has a seOTlar purpose. As previeualy eyplaiaad 
(supra* pp, 7-9, 17-19), the ato of Cemgreis wai to provide lapiartat^r me- 
dial edueational gervlaes to all ^ueatioMlly deprived Children jw±thi>ut re- 
gard %Q Aether they attMd publie ©r private schools* The ©bjective was sot 
to aid religiously-af filiate seheols but to hrip eduaatioaally deprived chil^ 

dren regardless o^ the schools they attittd* 

- - , ' ■ ■ h " ■ ■ ' ^ ' " , 

2, Title I neither Advances aor idiiblcs Religion,— As «pialsed above 

(pp . 7- 9^_ 1 7-19), Title I is religiouily aeutral p It provides Remedial aduca- 
tioaal services to all chUdrea, iacludisg"^ .those att^diag private schools- 
No goveraseatal fimds are glv^ to the priiTate schools or used to pa^ teaahers 
for coaductiag regular iMtructioa ia those icbools. Ttim adueatiom^ services 
prs"^lded iuppleaiaac Che rggular curriculua, atiS are perfgrmed exelusively by 
mpldyees of the public educational ageacies. 

There is nothing ^ t^e Title 1 programs that furtheri or aids the pri- 
vate schoote^ la coaductiag the religious aspects of thaiz educational programftg ^ 
or iatiiblts thM from doing so. Although the provlsioa of Title I remedial 
services on the P^^ses of reiiiiously-affiliatad schools could Mka those ^ 
schools sore attractivs to the parents of children ^utendittg themi that col^^^^^^ 
later*! btaeflc la "noc. gftch aupport of a religious institution ai co be -a • % 
prohibited establistaent ^of religion within the meaning of the First Amepdment^%. 

- . . . ' ' ^ ■ ' ' ^ ^ ' '^M 

( Board of Eduction v. Alltn . supra y 392 U.S. at 242; see,' also, Ever son v. * 

% ' ■■ • \ ' ■ 

Board^of Education , supra , 330 U.S. at 17-18). . ^ ' . 
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: . ■ ■ ■ " ■ . ■ . - 

frntitiomtB aomctmd (Br« 30-14), hsva^e?, nhmt Title I md thm Comia- ' 
sijamer's vagy^mslsmi admifltuts m prohibltad support of ^rellglDQ beeausa they 
aoritain so %£tmct±vm safefuards to iasurt that thm publie sehool tsaehers ^11 
^Qt_utiUf<i Jths r^^d^i^ %m §^ ?ahlcle for laculeating 



MligiQus baJL±%£s* possibility is to uiaikgly^^tt rmota tliat it affQrds 

mo baa is .for egaoludiiig chat tha Title 1 progras eoastitut'aa govaroffiemt sup- 
port of religloa* ^ - 

^ w have ^plaiaed (lupfra , # . #) , ^ tha Title I progrfflas are 
foCTiTatady adTpltilstered md Qpegatad by the pt^lia educational ageaelas, 
l^m teachers providiag the sewlces# aQ matter where they do ao, are ei^lpyed 
by rtd ^der the cOTplate Mmtr^l of the ptiblia agracies. //Nqte 8: P^ti- \ 
tioaers aoatead (Ir* 11,^ 27) , oaj th4 basis of one ikw review article aad t^o 
studies dealiag Title I ii. New ierety and New fork^* that Title I £eachers 

are actually recruited and coatrollfd by the religious iastitutiona. No evi- 



denca regarding those progr^^^ ;or raciuiting of tMchers for Missouri progrims, 

■ . . ' ■ ■ " . ■ . ■ ^ . . \ . y^^ . 

waa preaanjt^ ±sl the diatrlfit court* - A'cco'tdiaSlVf consideWtion of this con-* 

. ; ^ , . / ^ " ' ^ ■ \ ' : TV ^ ■ . ^' 

taatidn would be inappropriate; at this time^ // ^ AccordiMly ."^there is not here 
present the "poteatlal for M^lict" that concera#k\this Coiirt in Levitt -r^- 
CoTOi£tee f or- Public Education S, Reliilgua Li^rtv (NbX 72*269 ^ decided June 
25,, 1973* slip op* , 8),. which atru^ down a tork statufce^providi^g ^jants 
to reHgioua schools to prepare Stata^required «Minations. There the Coutt 
noted ( ibid O. the.^substaatial risk that these «»ilMtionSj . prepared by . 

teamen tmdtr the authority af religious isstitutioaSj wlH be drafted wi*th 

^ ■ ' ■ * 

an eye * unconsciously or otherwise, to tji^l^te atudmts in thi religious 

^ . . ' _ - ' ' ' ■■- ' 

precepts of the sponsor^g church^*" - See iCTon v* Kurtrma-n ^ jupra , 403 U,S*^^" 
at 617, where this Co^t spoke of "the dmger^ that a teacher under religious 
control dlspipmne poses -to=^ the leparatlen of the raligieus from the . 
purely seculaf' aspects of -pre-college education* " - ^ ^ 

« ; w <w» . ' . • ■ = 



wuld tyi^e no eemtrQl o^e^ tithes tba eom£sac e£ 'the^ spfcl^ rt^oadlal la-* 
str]|[atl9ii or-chm In.^iah thm 1ms true t ioa ire^e g^<^« ThoBm detamlaa^ 

muXd be t^e.jubUe. ^ucatlomml autho^itlts iolely am tha basis, 

of |tha Beeulmr atudarda provided Title I ud the Cotmlaslraw^s repila* ' 
tlass ^d guide lin#e. Ae pubUc icbool temehers prOTldlmg the lervldei would 
TOt be subject to tbe autboritT md dlaeipllae of the people rua^jii the reli- 
gioujlf-af filiated 3chsola,.but oaiy to the eoatrol qf the public ageaaies 
vhieh blret pay aad dlsect tha, ^ Bte. Juatice Bremas polat^ putj im. exr 
plaiplag hla wte to dmj ^certiorMl la Nebraaka State Board af Educat Ion 
Schawl Platrigt'af Hartlagtoa ^ 409 U.S* 921 , where the tower ^surt had upheld 
the pr^viaioa of Title I r medial readj^g aad remedial math^latlcs iervl^es 
to both pub 11a ^d prll^ate school studeata upom premise's the school district 
had lea^jftd from a Cathelic school: ' , ' \.' . 



/^/ae school dig trtct would have ap part whatever 1a the curriculum 
of ;the parochial acKool either bjr way of subsidy of its. costs throuih 
; f tn^nclag of teaching or otherwlae. The rraedial readlag md, remedial ' 
pati^^iatica couraM would operate coi^letily iadepTOdeatly of that cur* 
rlctSi^ and of the ^thollc s^col admlalstratiQa /id*, at 92J^^/,,, ' . 

3* Title I Iwolves No Excessive Goverameat fetaaglMeat with Eellgipa**- 
The baaic character of the Title I programa—imder which employee ot local 
^ucatioaal authorities workiag uader the cQatral aad supervlaloa of \ those 4u* 
thorltlea provide suppl^eatary Remedial ;educatioaal servicsa to educatiaaally 
deprive childrea pursuMt to plana ffortmilated sad atolalatered by the public 
authorities^iaaures thatvthe progrims will not iarolve excessive gaverament 
entmglemeat ^tth rsligioa* . ^ 

The coatrary arg™eat .of patltiaaera (Br, 34-42) aad ^-^cua curiae 
Hissduri Co^liEiQa for Public Iducatioa Md Religious Liberty (Br/ 2S-36) 
relies mainly upoa Lmoa v* ^rtzmaa , supra * , There this Court iav^alidated 




wo $tm%m piJM fet pM^ldd^ fiaattcial aid, to privata sdboals ^ bmeauaa^thex 
la^^piTid ttaesslve gsviraaeat ^tasglMent witt^Mliiiea, The aapaccs of 
thomm plaas whieh cpnstiEuted such Mtmglrteat, howmver, are mc pffMenc 1^ 

Tha two SCa£e plma it^ck doTO to Chow uses iavolved dijeec State 
grmti (1) to prlvatia schools for '^ha egisti of taachiag secular iubiects and 
■(2) to ceaehers of secular subj^cca la chose achoola. The atoinlatraciQn and 
flntrol of the tteaehlag and the conttat of the aecular eourses were imder the. 
„ dlr^cc supervialpm Md eomtrsl'of the religiously-affiliated aihoola.^ la 
those clicimattoeea, as Che Court aoted, the State laevittably would be re- ' 
quired to eonduet "eosBprehenalve, dlacriolaatlag, and eoatlaula| .survelll^c 
of Che schoQla td aasure that the secular pu^oses of the financial aid were 

dbsaryad (403 0.^* at Jlf ) , ^ ^ 

. . ^ . ,v ■ ' ^ ■ u 

la coatrast, thara woald bs no occasloa for public iurvaillaace of 

prlTata schools in coaaacti^ with tha operaiioa of Title I frrograma. Thoaa 
programs requira no distiMtioa to /be Mda b^twaga aacular mi sectariaa' aub- 
Ja«s^ ttd are comiuctad by ^loyaas of public education^ agencies imder 
Che complete coatrol of those agencies. //Note 9% 0£ course, there will^e 
circus taaces iA which the public aducatioaal authorities^ will review the 
perforsaa^e of title I teachers who proyide services da private school prem* 
isss. But the purpose wotJ.d aot be, as ' petitioaers suggest (Pet, Br* ^36-37), 
to ^a teniae whether the teacher are fostering religisn,. but ^whether chey 
are^ teachi^ effectively. This review would %m required whether p^articular 
teacheri tdlich la public or private schools, or ia both- // 

^There Is I 'ijallar ly a& likelihood that providiag Title I aerrtces on pri- 
l^te school premises would. create the serious poteatlal for political divisive- 
nass that also ^oacemed the Court in Lmon/ (403 U,S* at '622-624) The State 

there Solved Mmial legislative appropriations '*tha^ benefit relatival:^ 



m^SJk \ - 66-. ■ [ - , , . AooeBdl* I ^ 

f «w MUgieua groups" aad. thac ««« ehua iikely eo iaesaaify "^/oiiticai 
fra^eataeion aad diylaiir«aesa oa reiigioua liaeg" (Id. at S23).. '1^* Court 
dlstiaguished (Ibid;) Walz v. Tax Comlgaloa J 397 U.S. -664. 'Which uphald 

^Swm tax ezrapclbas f « reri- prep erty owned by ralijious ■sriaaizatlsna 
used for, rellgioua worship, on the ground that the decision "dealt, with a 

'•tatus^^er state ttas laws for the b«efitt of ali reUiious groups, 7 where 
th^ likelihood of such "i£/.olitiealffai„ntatioB and Uivislveaeas" waa mich 
laaa. , ■ , ■ - ^ i . . 

, la th€ preaeat cMe, uallke. the Scat e plans ^^Ived la Lenlj . the' statute 
la aoc deseed to beaefit reUgioualy^af filiated schools at ai, and whatever 
beaefiea it nay give, them la collateral aad iacidental. Only about 5 perceat 
of the children who would retelve benefits uod^ Title I att«d private sehools 
"/I/a -ee^ of the poteatlal dlvlaiveaeaa of any legislative measure the narrow, 
aess of the beaefited class would be m. inportmt factor" ( Nygulat . supra, sUp 
op. 36) . ,,ra' Che "preaeat ease, aa,^ la AlleA md Bversop, "the , class of beaefi- 
daries. Included school children, those in public as well as those ia pri- 
vate schools" (i£. at 24, a. 38, OTphasls la orlgiaal) . Here as in those 
cases, there Is aot sufflcleat potrntial for creating dlvtsivenesa to consti- 
tute a prohibited goverafflencal entaagleaittt wltth religion. ' ■ . 
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Vlmillo-Jtotia'a " W£ aria Rap wt. SimiMy Dall^ary^ of ^Itla I 
Sewlats fed Moa-f ubUe ^S^ool SeudmitSp*'^ submitMd Odtobar 10^ 



^«a* Bd^h Ms istarla f apart and thia n^praadaa^M^aTbaaa ' 

Haartoga Baf oxy 



^ rapriiicad (ilith lUghfe ^Wrl^ ehtt ^^^^^^^^^^^ - 

€ha Siaegmlttaa ElTOaaga^, /Saeondmry'i md ITej^fclQaal Ed^ " 
ucatioa aad l^boy , oi lapWsaaact^; 55t¥^ ~ 

sasp*, oa a, a.^ Jj; (iaariags hald Iteshiaitoa, D. C?, Octo- ~ ^ ^ 
^bar 6, 18. W,^^^^ 16, pp.. 5f3.^370. *hs rt- ^ 

mmnoiL prpjaat £(J^ wK|ch cbasa papara vara^ prepaMd la^ idaa^ 
-tlfled^furpaar afivpaia- 76v balow* Saa tha haidabta fdt \ 
Appalls I-^ gbo^aiy . • , . ^ - " ^ V.^ 



tta opaalag Idiim^ la tba Op^dra e£ Eha Supr»e C©urt of^tha Wlcad 
Scataa la .Wcilmas Waltar (Juaa 24^ 1977) , raad^ "Thia ia atU.1 aaotliar - 
MiTa praaaactag eha ^acarreat laaua af tha llmlsatiQaa imQsed bt tha Mtab- 
liabmaac Gliuaa of fiha Ftear AaiaaAaaat , mada applieabla to tha SE«as by ^tha 
fdurtaaach Aaaadsfafi* * * % to. ataca .aid zq pupila la ^hurah--ralKad al^aa^ary 



and laMadaiT schoola^^ 433 229, (19 



Thaaa^ lines remind ua chac 



it b^a loag ba^'diffleulc datarmlna with aaaugmga what pha law to thla - 
mattar la aad what It la llialy £q ba* . ^ 

, -.- .. ,.. ^ 

Our Imaadiata? coadaro to attMpeiag luah, a detersdMtloa ii Hlch Title I 
prpgrama^ partlcaiarLj.aa thay appaar . la the lighc af what tha Gaurt-^^has said 
aad daaa to Watom ^, . tJal^erV I taka aa a usaful discripciaa. a£ tha Tltla I 
pratraM far thia^ pOTpaaa Thom^m ^Itiillo-Hartla* a^ draft, raport tq the Co^en- 
satory idueatiaa tvaluatiaa fiaetiaa, llatioaal laatituta ^af Educatifra, ''Cta eke 
Cbffiparabllity ol the lOTolvmaat af Nqm-pub3J.a SchAl Chlldran to ISEA' Title .1 

• ■ ^ ... . ' 'A . ■ ' . 
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' PMgrtali" (Auguft 16, 1977), p. Ui : ^ , * 

: :TlCife I oC Ch« ^maatary md $mammi^0 Education Act 6£ 1965, as 
^ mesded An 1074 (ais© taown as ; tha C©i^Msat©ry Iducatiaa Aai) , lr „ ^ 
4 bwadiy fQTOslaced M^^p^ ftfeadial eduaaeidtfal lerrl to ahll- ; 

dir^":^^3e eduu^ira Is hiadeged tbair ATlro^eii£i. Fublie V 
icHsol dlstelc&SR at thrir disaretiamt nay ttqyast cq ba aMSidarid 
a "IseaJL aduigatlsja aiwey** (I^) £o a^aistar Tl£le 1, ittlm t 
ahatgaa irtth raspoaattiiiey feV dali^eriag t^dial aduwcien 

saT^aea £Q aU-glbla ahildrta within ttalr Jurisdictieas, All chil- 
drasfe laaafciaag stiadarda (ralati^^^ cha laoal eoOTanlcy) for «al* 
dttea In lo^lMQma asaast ^d Im* ratias of Sjcbolastle progress are 
aUglbla lor tha progrm^ Ellgibla oblldran nay actan^ py|i;i€ or 
^ privata schoola or yartOtta^^aa oif jwairila l^tltutlrasr^ Thalr 

ailglbility la est a timatim at tha' sypa of iastituH^ thay^ at- 
^ land* Alloeatlona a^a laada co a^acaa ttd quallfylag iub^^£s by ^ 

- a £ orsttia which eonsldafs aacfa araa*s low^toooma school aga pop- - ^ ; 

ulatloap waightad by tha mi»£ df ^ildraa raMlvlag supplaaaatal 
: publie aid* Umzm^ aU ehildrasL realdteg in an araa ^a bowtad 
^ for purposas of ascabllshlng thm allottaat/ ^a aJigtiaat la aoc ' ^ 
, datar Bilae d by t^ha publia sahool reglitryj or avea by tha ragistar / 
of mil sohools in tha ar^|^; tt l^ludas aoa-pubUc school studanrs 
and, chridraa pot attttdlag s^ool/ ■ ^ 

; = ■ ■ ' s ■ • _ ' -. ' - , . 

v; '\- ,11. - ' . ' • ■ T ; /; . ■ 

To^dawta sysalf prtoarlly CO Wblsm^ la this naaorttdisa is sot fo da^ 
that various of its^pradacessors may be mvm critioal* But its predecessor 
do coma to baar oa this problem, at least for. the momeatp as they are rein- \ 
terpreted la WoljBa a. Oat suspects that these matters keep beiag raisad, and 
keep beiag reinte^reteds beoause they .have yet to ba settled right. , Certalalys 
legislation Has again and agaia eo be reviewed ^ the'wake of repeated adjust- 



ERIC 



■ ' ^ - ' ■ 

meota by State leiislaturea Co judicial determidatlons. . 

. Thus* the statute coasidared la Wolmm was ma attn^ft by the Ohio ^legi^« 
lature to ^provide' aid to church- ralated schoQls (or to the studaats of such 
schoolsl ii- fonts which would conform tg th.0 stricturei ^id down ia Meek v. 



Fitteager , 421 U.S. 349 (1975). It Is quitp av^ldeat la these casaa that a 

be^g jude by supporter^ of non^public Sjchodls to draw 
esrCfederal as well aj ^ate) for some support of their 




/ ii, Ch« TtMiMS ammt of 'naalng all aeMeols uid tha'growlag cD^e* 

^^^^ 'mrm ;^^VQUMl^t^, beiefe, to mmQUtk for thal^ Siskbdls sobs of eha 
t^ef aro^publle s^ool parMM and lupportirs pjky mi taa^aysrs. Tbsad advo- 
CMtrnm eonfrom£i\dwf^e£, daeartdaed MSisCMfeg by thosa who rkgard my b.11o^ 
eatiom of pub^te^^.^a^^^r tbgim putposag t© bs blatant iWiQus , affroiig 

to thm CQnm%itutibn^C.^^^^plim inco^©ratad in eha fir at ^tadmamt*^ Tha- 
is.#ue bwomes, thisn, tfamt of "fair shirM" agalasc "raligieua lliarty." / 

^ ; in, ^ ' • % ' = : 

i The Coitft to Wolmaa liald aoaatitutiDaal "thoss portions ©f tha bhi© 

. ■ ^ * . • . ^ • ^ ^ ■ \ .' _, ^> ' ^ 

statuta authort^isi the Staea to ,provlda aompubiia achool pupils wlth .b©©kaV ^ 
itaadardi^A tastlag and aco^ngp dia^oitie sarrtcM^ and therapautiQ tod 
V *^^^adialysar9^©M*^t It^hald unaoaititutioail ^'thoea portisaa rala#±ni to la* 

- : . • • ■ ■■ ^ . ^ . y. ■ ' t . ■ ' ^ - /'^^ ■ 

itlMtioaal aatari^s and aqulppint aad'fiald tiip aai^lfiaa," 433 U.S. ^ at 255. 

, It la parhapa inat^dtiva to motioa just how much support ©a tha P^oi-maT^ 

Court tha publl© fmdlng o^ aae^ of thaaa sis %%&m had- 

1) Dlagnoati^ aarvicaa (oa"-.slta) . * . ^ . ^ , * . '8 v©taa ' - 

' ^ * / 2) T^grapautie a^ .nmadlal aarvices (off-siti)/ , 7 ^^otad ^ . 

30 T«tbook ioaak . * \ . ^ ^ , 6 votaa \ 

. .4) &ttodard|tad. toasting mdicoring aewlcas , * * 6 Votas ^ 

? ^ t 5) Fiald ttip siarvleaa # . . • . . , t , , ^. , % * 4 vot'as 

6) ' Inf truotionai aatariaUs md aqulpmant * * * • . 3 votaa ^ 

-^^^ - . ^ ' / ^ ■ ' ■ : ' . 

' YMioua other disburi^aamta saam t© ba taarporari.ly "aattlad." The Court 

can. ba a^ectad ,>to ba unArflmo i^gp ©r vlptuaUy uaioisous, that t«^a3cmptionb • 

^ * > ^for^ tjiej^ property ©f. ohuroti^rf lated adhpols and tha pubUaly-fimded provlaian. 

^ of. bu^? Tidas, fraa'^ limchaa md Juiile'hMlth sa^pvleaa tMala coaatitutional, 

^Thua* Justice ^rshall, ^ho* dlsaaated (for tha Mst part) to Wol^ro , suigested 

• - that, the liaa "shouldnbe placed bets^eea /!/ ganaral t^plfare pragrMs that 

, ser^e " ^ildrin in ^actarlka schools bac4usa the fchoola happen to bfe a con^in^ 

, . ■ y- .•'^■/ : , . ' ■■ ■■ ■ ■ ■ ^ ■■ . .:. ■ ■■ ^ ^ 

O ' . - ' y, . ^ D* : ' - ^ ''^ . :■ 

ERJC . . „ . . ., / - 



ueatiQnal assiacmcm*" 433 u 259, (He'questions tie pra^rlaty of the 

, t«tb©Qk loans ^ioh go baek M BqmJ of Iducatiom ijlem , 392 I^S. 236 . 

. , • • ' . ... ^ - ^ . _ ^ _ . _ ^ - _ 

- /196a/. )■ ' •■ ■ ■ ' ' . ■ - - /"-"^^ . V ■ . : • ' - 

still* ethear d±sbu£i Stents ml j@ seem eo be £OTp©rmrll^ "settled'' (but ±a 
mother way). A majority of the Court* mm prestotly Mnitituted and oa thr 
b«is of eurreat ipfec^entSt eaa be .eipa«ed to continue to hold thaf my di- - 
^ rect flnjwatai support of churg^rlilated schools pr teachers ^ or, it sems, 
my tuition rmimbursfflents of the parents of church-related sohool' chlldr to/ 
is unconstitutional. (The field trlpJ services and the provlsidn off iastruc?- 
clonal materials and equipment .were said in Wotom to look too ^ch lite such 
direct financial support.) / . 

Two sets of factors se^ to be t^M into accoimt^by various maabers of 
t%e Court. ,itae sat has to do /irtth the on-site, off-iite dlstinctioni the 
other has to do with the public hMith se^icesj eductftlipaal program distijLC- 
^ion. The more the publicly-funded activity looks like public health . ser- 
^vices/ tfie^more likely, it is to be upheld. Also, the farther the publicly- 
funded activity is from the site of the ^urch-related school » t^ less vul- 
aerable it is* Thus, ti the critical dedsions, rtout the conteats of ceKt- 
books or of tests" are made ^sewhere than aoa^public schools / thea that ^ 
is somehow mori like the public disbursemeat of health services , less like 
pablic Interference in the educational policies of church-relaced school* ^ 
(Are field trips j despite their separation from the usu^ school lite, too 
much like ^umti^nal progrfflisf Does the school site somehow move with the 
bus used for the field trip!) 



The student of these cases, ai he attests to make sense of/thMi some- 
times suspects that their disposition— the determinatioa of wh4t is perms-- 




vhechtt CM C^rl got off pa the ^©mg mo€ frim the outset pf \ehji iodem ' ' ^ • = 



off dm the wrfengt fOQtf apt ±i the dlspoaicicm/ of Evefsaa (w;hieh per^tted the 



f undiig M UUs rides for piEoehifUL^^ but in iome /©# the Ian* 



isifsbed^ that ^ald to L 

" 11 ■ " 

U for. ioutltut: 



he educatia&ml Activities of a 



guage of ; Bverioa (whioh ^ 

chursh^ral^ed s^ool ia* for. ioiiatltutloaal pu^osej, ario ^d to the reli- 
gioi^ miaslom of the eburch MprnMrnriAg the i^ool)? 



The ^ersoa I^guage is di*!^. upon by/Jigtiee Stevens inihia (mdatlyV^i^ 
aeatiagj/'ApialQa "la Wotoa^ says, "No t as ia aay atfouat, large o 




wall, Gjm be levl^ to' or iaatitutloai^ 
whatever|they may be ea^ed, @b whatever iora th#y may adopt to teaQh/or 
practice/ religioa*" 43^ U.S.,|at 265* *^nder that test^" he goes o|l Ito 
gue^ tht! "fiaaneing of ^b^ldinga, field pripi,* iastraqtiqnal materials ^ adu- 
catioaal t^ts, aadr aehoolbooks are equi^lF iavalid, 'For ^^i give^ aid to the 
school's aducatloaal aiasioas /which at hea£t ia religioua*" But /he does, con- 
cede, aa has' Juatice Ma^hall/, that the "Sti^te can plaialy ptavlde p'ublifc health 
servicea to children attekdi^g'noapub lie schools. The dla^aasic Md therapeu- 



tic aarvices Jheizm/ wrj tAllj into ^ this- ^catefory. Although iV^ve acme mis givimgi 
on thia point* I is not prepared to hold this part of the statute invalid on its 
face," 433 U.S., at 265-266, ^ ^ 

Thus, Justice Steveas lenda tratative lupport to the pi^ovision of on-site / 



diagnostic ler^ieea and to the proviaiQa^of off-site thetapeutic and remedial 
aerviaea. Juatice Marahall provides aupport pal|p £q% thrf /diagsoatic services. 
And Justice Brennan supports none of theaie services ia the eont^t *of a statuci 
which he considers constitutionally offensive in its eatiretyt Indeed, one sus- 
pe'cts that th±a au^stancial miaQrifcy of the Court night / also , wonder whether ' 
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Che Csurt i@t off ©m chmMsirQmi f eg^Cto >EvaMoa— nob ia ihe laBiuage,';^owev«rj* 
but is pe^fti«l£g tfa* ftttdiig^^ot ^ttotuoua bus MmtAlam whieh has lad : 

saparaclsmisc ,laaguaga% Xhmc/^lss chase mpmbaga of tha Court might mw won-^ 
dar whathtt Jusiiees Ja^^ iUiCladga w«a wrract ia chair QrigiMl \/ 

&rariQa disseaCJ, = v • * S ^ . 

. ' . - ■ . ' '■ ■ /' ' ■ t ■ •. ' ' ' . , ^ 



Jusciem Brfsnnan gams partiauiarly appaUad by cha mouat of m©aey pro* 

1 . ' ^ . ' ' " ^ • - V, 

viiad by cha Q^o ^legialaCura for cha progrm being i'approvad by cha Court i 
... ' /I/Qgamiey/jji drafCOTaaihip daaaeC ob^cura cha faec chap this subsidy to , i 
sactarian sihoals aro^ca to 181,800^,000 (lass aow Chi; sroa apprppriacad to .\ 
tinM^Q^ l^hm isTalidaCad fiald. teip iar^ices aad tha lavalidited inatluctional 
satarl^ Md aquips^mt^/) .jiist for tha initial biamiim." . 433 U.|.V ar^6/ 
^ Justipa Sca^aas raspomda to cW^ eomwrn: "Lika my Brothar^Bramaa, I as 

concaraad by Cha snauat of aonay appropriated uadar this itatuta. But liadi 

:^ ' ^ ^ ' 

Cha Court has isvaJidat^ lo, ^ch df. ^he pragras, omly a miiah OTaUer aapuat' 

^say itiil be ^olvad." 433 U.S*, at 266^ ti. 4. 

I cmnot ^all^froIa tha ©pl^oaf praeiialy how mi^ of cha apprb^lation 
^ laf itaading by tha Co\irt, It doai latt' to me, howavarp^ that i4 is closar ■ 
Co Justioa Brantian' 1 $88,000,000 thM to Jt^claa St avaas* "much gma^er asouat*" * 
3a ' that as it 94y, is ic not a^daat that huadreds of ^iUions /^ll now ba ^ 
directed, la icata Itgialaturei aerosa the Imd, ^ co^those aefl^vltias wfaioh seam 
(at"laasc fot the momaat) to be ooaicitutioaally peridssibA? And as that ha^- ^ 
peaa, will that davelopmeat olliia the Court Co^ raMasider the e^endituras of 
.publie fuads it has paraLtttd to ba made on behalf of Students in church- related 
achpols? Will e^endlturas of that magaiCude oblige cha Court lo decide/^ ''ancg 

. md for all,'" what Ij to bfc ^coaiidered authdirlttativa la Emerioa ^d its progSay', 
tha comprehaosive laaguafe or the ^pasdiag ^e^tion? ' - , . 




/ • 



maimltuda of Mpead^u^gs makes Justlee 



s of the Couffq 



partie^larly smsltlya eoms^ituticmml eoaeaimi, howler , wa mead not waic 
for l^remsad Staca a^amdltures. niare are the alrea47^uc t^emdlcuxes 
. mder the Tlsle.I pre g^ma first eacablished by Coagreaa ia 1965. > 



' " >■ • . ■ . n.- -; . ; ■ , , ' • 

What, t±i«» ihQiild we ea^eet from the. Court iJ It sheuld review the ^ 
Title I ptQZVmml May the ma^ltade of the ^ea^Lturei thtt^elves make ±%j, 
apjjear that the Amertcm tM^ay« has laadverttttp^y itmbled Int© Che bualmega 



of heavily subaidlsing the edueatiotial activities of ehurch-^eXiLtffff aHhoplsf 
Or wHl^the ipeclailiatlon of theie ^p^diturea , directed m they are to 
poverty-related deffeimeiaa^ be mmmi aa eaaeatlaUy a publio^health-llke 
^ser^lce. If not Avea aa a Wsd g£ affliMtive attibn effort (laaofar aa poverty ^ * 
ta^ related tg raelal dla^^^l±aati©a) ? v - * 

There la little ©ae caa aaf ely predlet about preeiaely how the Court 'la " 

, - ' N ■ ' - ^ . - = - • . : ^ 

apt to respond to the aheer mag^tude of «pTOdlturea imder Tftle 1, The 

JuaticM caa raagB la their reapoaaea from "Hy God! What l^vgwe let ouraelvea 

^ ■ • / ' ^ ^. - ■ ' > ' 

ia for?" to "Hiia haa bett ioiag oa Jor a deeade aow**^J It aeeM to^hava had 

a or ao advise eff/^ot oa re 



liitL 



/ 



eligioua fraedoml" But that the Court would 
aofplataly lavalidata^'ha Title I progrima^ aa they bear oa ^the ^urofi- related 
achoola, leesa to ma hlgU.y ualJJcely, CoadltioM 'may be laid down ^ however, - 
aad more reitriatioaa may be iaaiat^ upon, =^ * 



Ona critical problm is likely to ba w1iether].adusatioaai--aids Ban be pro-' 

. / ' m 

i^lded oa-iite for aubstaadard parforaers In tha^tourch-relatad schools, Wol -^^v 



doaa permit diagnoatlc aarvlces on slte^ but it a^hasl^es chat the therapeutic 
and rmadial^iervlcea it peralta happen to ba off-^iite, (^me of the Justices 
^oadermd whether a mobile unit n^t to.achoon.s really ''o^£-site, ") the 



9uO 

/ir W# 



4' 



11 



t otkh^r « u Umimz chat deli^es^ 3f the 'eoMldtrmble mkwHomm (tmda? .Tifelei 

j ^^th tarn %^TmMl a^^^stratlm oi 'thm €hucch-*ralmied s^oola^ Su^ Utar^ar^ ^ 
^^ca ^My4d ba s@ eomslda^itbfa 4b to hava boaatlcuciooal si^^ig^ Sheu^d, 
. tham, tha ©m^^te prQhlhi£l6m^ba waiTad? \ ' / ^ 

tac o9|^a Che Cwrt pa»±ca ob^lSs/^ucat^eMi lar^eai^ w thouih of ^ 



.remedial c^raeter wd ffir«B' tbough pcsfomed public raployees, co be 4ellv-<- 
. a^ad on a lBX%m sMle a£ tha Jiita of dhtfteh-talatad schooli,. ralati^ilj' llttla 



fiax saam to. ba 



eomatlkuciomal nseriotira updn Vptibile Support of^^^ 



tha adttoational aGtwtti Isdaad^Ttha «ly &his§ 



Chas affaeti^ely jreWbtc^ woul# ba diraet ff^ttciai support of sudi scljools 
md tha taachaSfs "thariia.tif^Tha consticutlcmai p^o^bltioaVo^ .a^^ 
port might 5h^ bagis tosiasB, artifJ^i^p aap^clallj Ifi it abd^ld become iyl* 



datft th^^p^ymaSLt of momay caa; somatlaaa ba tKa leas^ d^rupt^a fotm'^of piib- 



3ia aid! 

tha a^g^anta ifrack amd "for^tbtom^^ba. It remalms to 

ba sam£j thermf of \fhathit the Gouirt prapM^ad to ratify axpliaitly *(and 



^th/what comeaqumiaa^ tha^^^aUya'ry of publioly--funded^a^ucatim^ aai^OM' 
om/tha prMiaaa ehfirch-falaCad ^s'ehoola ao't mt la 'the i^aa of the "gasaral 
fclfare" programs that evaa "so atriot a aepamtlpnlft as. Justice Jlarahail saCTa 



rsconcilad^ to.. 



v.- 





la it sot- u^ikftly that progfaM. aa maaalve, Md ^vldeatly as popular, 
as thoaa providad uadar Tifla I ^.p i^ovatiahed. aehool ehildrea' are, fotai ' 



thia at^ge of our political Miv^lopmaflt ? - 
Sut ia not the* contiausd fimdtog'Jjrf theae progrMs by Congress conti^geat^ upon 



to ba j^tr^sk d^m for ^y ssot 

igAoc theae 

a substantial share of the progrms being aade available af well to ijapoverished 



children in\fihureh'*related\jcho0ls ? 

. ^ ■ - 4' ^ 

*■ W 



9o j 



.1 3-/'f 



Appgadlat II 



M* * : \ / It 4@es sea ?d ijf M Che Court ^ ia the forMceabie 



futurat i6lag't%>i:)Haj4^ stand by ikgdstnes th^t ma^- 

mi^oTt oi mamm. bf tha' (iduGmtlraal aotlvltias of ^buceh-^»iat^ iohoola have 



^ . that ia^ the, crttiMl factor tc^ consider la predicti^i how ,ch^ Cdi^t will 
eventually coae to vlw these oatters--especially s^ce relevant constltutioaai 
doctrS^as here ares to wy the leaat, lomawhat fl^d^ble— the critical* fictor 
ma.y imll be l^llcl,t in .the Cathollo ar^siant reported by ^Prof assor \ 

Titu£io--MMtln at ^age 4 of his draft report i Paraiti who send their children 

to private 3 ch€3ols pay t^ci for aducatioa at^ the local md state leval; thay 

• • ■■ ■■ ■- ■ , • , . '■ . ■ = 

is^l fiot penilt the same pattern to be ast;ahliihad at the federal lave|^ ,(fKys» 



l&lth||^ federal f imds will ii^pert public tod private icHbols together or ^ay 
w^l^ support aaithar* 



EKLC 



NotM . \. ■ ■ f''=^f ;*'t6=*^^ ^" . ,j Notes 



* ffi^ wwrttd^ w mm fnt of & f^tleipa- 

Hen of titrate ScSe^^»dttM In ESM ELtle I fTO^aiBi,"/teder Contrset 
^ : , #400-76m09 (effe4^^^«te, 22, W76) . ttlg eMtrtet, megotlated pur- 

^ ^unt to 41 OSC 25^11^) ttd ^ 92118. ma apouored by ^e Ba^onal laatltute 

^£ Iduutlm^ Co^«yii|tory Edu^^m Slx^loa« DepartEBat df E«al^» Idueatiocp 
^ ttd Iteifa^e, (tte Cartaell for j^rtMS^trtTate Idueatiom, ^hlsgtTOt '5. C, - 
' > haav par Pupated la Uiefe anangm^ta • ) ' Mother part #f tUa atudyp 'prepared 
! 'c 'in*lS77 hj; the author of thAs ^Bsrudm, ii aet forth Is^Appeudl^ 1 to 

idm. 



^e f ^U&e^p^ bKreatl^ter for the overall study la Thomas W* .Tltui^Q* 
Vm^tln^ Comaultwt to ^e Cmmell for Merleu Frl^te Eduaatlom« (See notei 5, 
6, b^oir,) 




' ne gS^Qi^ 0t Ala isaoraM^t Morge Mfkta^Ot h^^^been eueSuraged to 
sit forth big o^ f indlugs p^apee^atlraa ud ooaelunbu on the aubjeots ooTered. 
^e oplsl^ss'^^^reMad l^ tM Aer^ore, are^hlSt ifot meeess^Uy 

r ^os% of aie Jrlselpal Iss^tl^tor't of the Dep«ttie^ of lealth,- Idueatlos,' ttd 
^ f are or asy igMiey thMaoft or 6f the Cowell JEer ianerlean f rl^tt 



ij^n^ Is ude by '^e auAsr for Ae aany useful auggestioms 

Mde wlj^ res^^ to./We^^ttt :^f thls '^M (pages 1-*7S) by JuHs tl^iUJ,©** 

Mw^a asd bfe^pa^ W, yitiJ4o--fiitttlnp. *for^^fc assist by the Com* 

oil for ^je^o^Ft^ate^^U of thlar study, and for ^e 

rAiea,reh 6i^|ott prorlded^^ auspiees of the Natloul^ ^stltute ot^ £dpr« 



4/ 



^ ; \ -I ■ . " . / 

* . ** iGeoBge Ay^tf tap 1* Leetwer la the Liberal ArtSt Oie UalTerslty of / 
C^lcagoV^^ofe^^^ of Pelltlttl Seittee sad of Pmpsophy, Rosary College i aa^ 
<la 1978) Ual^ersity Presideat's Dljt:^pri.shea Vlaitlag Professor, Me^hle 
State CalTerslty. Be also teaohes aa4yally at n& Ualvmrslty of Dallas and At 
'^B Cletflag/ ElUaoa Bay, Wlseoas:^/ Be served, from 1974 to 1975, as Resear^ 
Director aad A&^^iMOTp-^^^^^QT^m ^m^mmton oa ladlVldu^ Libera md Personal 
'prl^cy,* State of niln^fT""'"^^"^^^^ ' 

> le holds the 4*1. i J'*D# , and Ph.D. degrees fife— The jal^erslty of Qd.eage# 
He has^^beea eleeted to Thm Order of the Coif sad to Phi Beta ^ppav ^rf^re* 
seated in 1975 the Kalvea,-Jr. Preedom of E^reasloa^i^rd by the ^ffifitaa— 

Ciill Liberties Haloat lUlnols DlTlslra* (See, for his ptAllMtioaSs note 7, 
below.) ' ^ ' 

• i ^ u ^ ^ ' ' ■ / 

His hea* address is J 731 Haider A'^enue, Chicago, Illinois 60637 (t^e- 
phoam: 312/363-4825). , ■ ■ ' 
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III* "ciMiTdh-apemaosed' «cheola,v coBea froo U^te y. Comittee 

fog gubUe Edtteaeion and ReHgAoW Liberty - 413 U.S. 472 (1973). Smm, e.g.. 



tli« £«« «t mote 20, b«lo*. * ' ' . • > ' *' 

. I Mtt eo Include aadng "ehureh-spcm^ored' scbeql^" aU pri-^ate eltBmaearr 
^ ttd aeeoBdaiy .choela Maqeiated^th asm .imllgiexiB orfaaizaeiQn. whether. or 

net ttrtjtlaa. (TOe Jeirtah s«heqli'kera have' few ntle I-ellgible' atudenta, 

'exeepe perhaps far,' teceat taniit^ta frem the Soviet Pnlon- The Black ^lin 

sehoel^ :eri net iaclised te participate in GOTersBentt preiraaa. Nsr are the 

■ , ■ % • - ' %. . . , 

fcaeela epttated h7 Pimdameatalist Ctelstitt seffita.5 

I refer, to this a^raadma. prlacipallj to Heftas Catholic schools because 
i) these are CaTOf the prtvate sehoola) the OTea whieji have neat of the 
Ticle 1-eligible studenta; _ ' " 

±ii th^se are the achoG|s which are most auspeeted of "establishment" ■ 
deal^ on ^e publie treaattt^ (aeej e.g., note 37-, below); , 

iii) loaaa CatheyLca have eaeugh iafjueacjs" in CongreaB to block' lasge- 
acale edueatienal appreprlationa ia which they do not ahare (see note 156, be- 
low)! aad, . . 

' ^ - . . \ -■ 

Iv) censiderahle lafomatira is available about the Roaan Catholic systeffl. 

Consider, for eiai^le, article la the Chicago Sm-Tlaea . Decker 8, 1977, p. 

14, by ley iaraoa, which lacludea the follrtrini laformationt * 

Assets^ef the Soman Catholic Archdioceae • of Chicago iaereased slightly 
. dwlng tte 1976-lf77 fiscal year, but the chancery office continued 
to operate with a aizable deficit ? accordiag to a repori: releasad 
•'Wedoaaday. _ • 



la its eighth amual fiaaacial. stateiaent, Che natloa«is largest arch- 
--^eeae Jiated^Msets of^ 1148, S96, 000 for the fiscal year that gnded 
J\mm 30. A,year ago the ^ei^arabl^-f Igure. waa 1146,937,000. 

Net Included, In its list of aasets was real estate--^hurcherr3iE6ol3r-- 
reccoriea aad eoavencs'— valued for Inauranfta purposes at 11,010,000,000. 

Money generated by local parishes through church, collections , school 
tuition feea and various iimd raising progrras (like ,blngo) totaled ' 
$143,146,000. Thm ami ims 1134,015,000, la the 19 7S-lf 76 fiscal year. 
Despite efforts to balaace Its budget,' t^e chancery, the central adalnls- 
"CratlVB Office of the archdlecese, showed a deficit of $1,986,000. con- ■ 



ti^t^g a pattsn |ha£ begta mmvm^^ jmmta ago, 'Hsgv.. Framels A, , 
ByaiplriTit >leag-fWcYi4f attributed the deficit te ine;reaied lASt^* 
uee f^^nsesy the pAgru that S)ibsldl2eg flaanelallj j trapped - 
pa^ahe^ tad otiitt ijswtlclpated eosts* . • - » , 

ByagkiH alja amid the ehaseery be able C^reduce Its s^'* 
ildi^a to imn^dtf parlshea because mmmj more prosperous {lavishes 
mow ttr^piMl^^atlag In's' "shar^g pAgrim" ^ac [provides direot parish^ - 
, to^f uiah aiautaseM for efaurehss wl^h serlQus ^im%f problims , 

... As wualp the ehweh spnt the largest amstrnt of ^Iti moma^ for Its 
' sehoola. School e^^es totted i81«S50»d00, up froa $77,817,000. the 
pre^ous year, tid^tleu and fees totaling |3a/970,QpO covered less than 
t^haigC the coat of operating tte schools, % ^ , - ^ 

See Andrei M* Greeley « ihe A^^.rlcan Cathollet A Social fertralt CSm^ Tork: Basic' 

looks, 1977) p pp. 164-186. See, also, notes/85, 86, 164, 169, belw, 

■ ^ ^ . - ^ ^ V • ^ ^ - ; ^ .. ■ • • ^ 

The kin4 of pt^licx support a^rallable for church-^sptmspred schools ii sug* 



gested by a Cbdcago Stm^Ttoea aecotmt, Jxme 30, 1977, -p. 49: 

l0]Un ^tholie sdfiools in the Chicago area have receiired more than |^0w,OOO 
worth of school boo^ from the stite of Illinois - free t^rtbook prograa • , * 
Ae Sim represents a substantial share of the $3,5 mHUon appropriated by 
the IXU^ais ti^eral Ass^^ly to rtadVthe teAb'o^^ this year for aJS. 

^ public and private schooU in the it^tS^ Qe a^ good forttme was 

* appar«tiy the result of aigrMsiTenessj by. school officials here in 

^plying for ^e ftmds coaled with a co^^rapqnding tlniidi^ .^npng other 
schoq^ after discouraging reports ^at the program was uaderfimded^ . . * 

^ The readtt is t^ged to 'begin by teading Appenydi^ 1 and Appandiji IT and then^ ^ 

the te^t of this mgmorandim (pagas 1-75) irttheut. reference to 'the note#. (Pootr 

motes ^will usually be omittad from the quotatians i^ed in thid mamorandub.) 

2, It h^ bean said that "thfe relationship betwaen church md stat^'^ is 
'*the greatest subjectt^ in the history af the Wast," 15 J. ghureh and Stats 
353 (1973) (fjEtr^uted to M.1 4rtMer) . 

^ This subject Ms raise deeprooted questions, about cItII society j about 
htsBm nature, ^d even about the nature of dl^ne revelation, (Saa note'lfif, 
below,) In E^dem tiaes, particularly, thasa questlrai have been taoro to shake , 
comsmltles *to their foimdations^and this is so, it sometijBes seesa, no mattsr 
hew the questions are angered, \ ^ ^ - . 



- 7.8 • \ i ' V Notes' 



tot tauBple, the Ismm Baplrm, paw^ularly ia the 



Agm of tha 

^' ■ ' 'i ^' ■ . ' ^^ * ^ ■ ■ 

v Tha poJAaj q£ thm m^^otm aad tea leaMaj as fas Ic comcas^ed 
;f ' . . MUfiqa, wai toppily sacpmdsd by the Mflectloas of ghe ^yigKf* 
; ;aa^p by thp kabitj o£ ths aupeMCitiouap part 'of thmir lub- 
jeeci, thm tmI^us a^ea of wQWhip, whlctt pravailed ta the ^ 
Rsom world* tfar^ aU^^aaldered by the 'people * as equally trte; ^ 
by tha pMloMphw^ aa" dually falaei ud by the magistrate, as „^ 
equally useful, jiad thua toleratiQa ptoducad not aaly ffiucual ^ 
ladulg eaGe^p hut rellgloua eoaeord* * * 

Jdwar4'^lbbdaV Da^liae aatf fail of the- Romaa Empire (Modera lAbrary^ a.d,} , 

I. 11, 25-26- See' Ibid . . I, 433^432; 453-454, 467, 504. / 

, Jh? stace the "laUghteffliaat," it has Mae to b a bellied that ^ it is 
illegitiifeate f of magis traces to ^a^e allovmcea for the usefulness of varioua 
modes worship. At tha same ttoa, our "philosophers" (thac is,| aoa^^aporai^ 
iatellecti^ls) hmm becoma aggrassive la thair ef farts to reduee tha i^l*tica 
of thasa various modaa. lada^,^ their iasistaaci .upon "saparatioa of chureh 

state" has takaa oa 't^e GharaMer of a religious amuse, See^o^ l64s 
belo*. See, also, notes 84, 85, 86, balow. g^^^ well, note 115, bajswl . ^ 

3* lublie Law 89-10, S9th Caagress, 1st seas* (April 11, 1965)^ 20 U.S.C 

y . ^ ^ ' ' ■ ^ ■ ^ ' ' .. . : ' ^' ^ 

241a at leq. This act iaoludes the following , "Dedaratlfc of PoliaT-" (femph^- 

* •. . ^ ^ ^ 

sis addad^^ ' ^ ^ ^ 

^^Ja^^co^itiqa of tfie special aduaatioaal Taeeds of childran of Igw,- ^ 
. ' iMQ oma ■ ' i ami jj es aad tha Impaet that ^aqaceatratioas d€ low-iT^comfe ~ - i 
famiJ^es have ©a the ability of loeal aducatioaal ag^eias to sup- 
f pdrt adequate eduoatioa^ proirsis, the Gongr^ess^araby daelares 
it to be the poUey^ of the Uait^ States to provide finanGial as- 
' sistaaoa" ^s set forth iM this title) to loeal eduMtional agen- 
i eies siirvlng areas ^^h cbaeeatratioas of childrea from low-inooae " 
i faalliis to «paad tad ^prova their aduga^lonal pyagy g^^ ^y 
^ lous mmfiB (iaalud^^ presehool programs ) whleh eoatributa partic- ' 
' ularly to meetlaf the saaoial ' aduaatioaal needs of aiucatioaaily 
.deprivM childrea* ^ \. . ^ > ' 



l^^paaditures pursiiiat^ tb the Act, since 1966, have totaled loma twenty 
biilioa dollM^, York Tlaes^ June 2f,' 1978, p. 35, ' "We are informed by 



."^'^ ' ' .v'^ " -'^ ■ ; ^'"^ \ ^ ■ ■/ 

Che Conmlislsa^r of Educatioa £hm£ his aos€ receac eottpilatib^oi icace rmn . 
poni (for £ls^i4 7ur 1971) ibfows that appyft^f mar ei j .fi^rtnn^nrfn pnhi ^ school^ 

ohlldrem md 350|000 prliracs s^oal. ohlidf em received sei^lcei" uader Title I." 

, , \ . - ' ' ■ ■■ . . . § . ' . ■ " t - 

Brief for the U^ted States as tolcias Curiae * Jtot^ry 19748 Wheeler v, Barrara 
417 D,S, 402 (1974)Vp. 6 Upptsdlx' I, below) 1 . ' : 

• , ' . " ^ ' ■ - , ^ ■ M . - ■ . , 

4» Doris Keams, Lyi^om Johason md *the Aserlgan Dream (New tQrki|Harper 
a Iow^ '1976)p 227, ^7 mot the^saaalsati^ of a Roi^n Catholl'a Freslde'mt 
have made It easier for the pubUc sphool#group afad'the ^aroeUal school group 
to reach the accomodatiom described here? 1 

This accoaoBodatlom Us bees. descri.bed in these terms as well (Chicago 

Tribime^ April 1978, iec. 3, p. 2) i. - ■ • / 

So get through the domgressiOQal alkeflelE. at all bac.k.ln 196J,^ 
f.'ii* 89*10 had to be deUcately balMieed* Jt ^d to glvt emough . 
to paro^ial schoois^ to disarm thjlr chffirplonsp but . not enough to 
heat the s tat e*ch;« oh issue to a red glow. It had to" pro^rtde 
enough money to make a difference, but not as mioh or in such a 
way as to encottfage successful protests of f ide^kl Interference ^ 
with a major itate fuaetion* ^e problem wss solved by maJcl^g 
f^erai aid "categorical'*--^drticated,^ot to^public ei^ation in 
^ general, but to sperific target objectives ^ ' — 

So P.L, 89*10^ fimds- progrms fo^ dlaadvMtaged pupils , puplla 
whose. ^tlve language la net ffigllsh, districts with f ed-*- ' 

Bt%L employees, and Mo on« The bill cat 6rs to And stl]mt^lates, ' 
a variety. of special ^tereata, ^1 naturally hungry for motiey, - 
more money thu before, more money than their competitors. '^r^ . *' 



/ ^4s^^^ eategoriiial si.d more on aohlevement;,. levers ^tham on family . . ^ 
income makes ^ense, but there is need td" be on guJ^fd against re« 
ward^g failure w (as Is done 1^ nursing-homes, where bedridden 
patients bring in more money than mbulatory ones)* . , , ' 

Still another deacription is t^t by Justipe 5^0^^ in his Opinion for 

thfi Court in Wheelar v, Sarrera y 417 U,S. 402', 406 (1974) i . 

. |ltle I is. the first f ederal-aid^to-educatiom program authorising \. 
asslstttce for\prlvate school children as well aa^ for public ichool 
dilldren* The Congreai, by its statutory: declaration of policy 
otherwise, recogmijed that ^1 c^ldren from ♦educationally deprived 
ueas do not necessarily attend the public schools , and that, since 
» ^ t^he legislative aia was to provide needed assistance to educatlo^nally 
, deprived children rather than to specific schools, it was necessary 
to toclude eligible, private school cMldren amo&g the beneficiaries . 
.of the Act, ' . ' "' -^^ 



^ ■ .. . ■• ■ . .... ■ . 



-V- / . - ■ . ' ■ \ ' 

. I i«^lees to Nott^'PubUc Sctool Stud^ts" , submitted October 10, 1977, co' Com- ■ v 
" . IdtfMCion Eviluaeloa^cudyj ^tlomal laatltuta'pf ■Wucatloo, Depart- 

• Bene of HeaJ.eh, EdMacioa^ Welfare. Reprineed ;ln Hearlags Before- the Jub- r 

e^^fctee^on menettt a^; SeeomdMy. md 7oeaelonal ^ucaclon of the Comletee 
; OB Edueaclott mk Eabo'r ; Mouae of Rep^ste^tiTes,'^th' CoiiV^ Is^ less, , on 
H.l, IJ (Heari^s hild la-Wajhlaiton,' D.' C. 
Patt 16, pp. -SSS, 558 (ipallM ba±«ed) . 



OdcTober € , 18 ; ^19 , • and 20 , 19 
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6.^>apeher repoM^, on-the deUv^ 
y^~^*^^°i scudeiits , is. bei|g prepared by frofeasdr VittuUo^rtia. Hii, addrei's 
la. ^arMeatt 503, 225 West' 86ch Street , ' New Iprk, New fork W024 (cglephoae.- , 
- ^ 2l2/5a0-O3i3>. . . I - ■ 

\ bal0w^ Stephsi >a±i^^ ld±£h H©ah«, ESlAi . ^ l^e Of f lea^of EducatiQ^ ' 
Adatoist eri a Lmw (SyrEcusei^S^raeu^iE Uttiir^T'^'f Praia, 1968) 1 Lfo Pftffar, 
Qiur eh State and ffr gmdon (Bastoai ^ ^sacm Press, 1967; re^, ad.), pp. 601-604; 
John, W/^Galhoim, /*The ll^at^ Educatiaa; Aef. and the S^b- 

. lishmsat Clauaa^ 9 ValpMiiso . Pat^. L. R^i -487 (1975); Sugena Kril0k7, 
^ "BrQblgas Esargj^g la ES1;A," ,22 ^CachoUc-Lawrar .226 ^ 197^V. Saa^ also,, ch^ ^ 
Haarlngg olted la aeta 5, abova, , ' 

' .7*^ Gaorge Aaastaplo ^■'Mamoraadusi . Titla I Prograau and €6aaticut±onAl 

Adjudieatioa (Octobar J^977) Th±m meaorMdum wis appaaded (with slight-" ' 
aditQrial ^ehangai) ts tha latardto Raport eitad la aota 5, above, tod, has 
— \, bean publiahad with it la tha Haarlags ' tfaara edited: pp, 570^ S72.. It is - . 

also to be louad la Appaadl^ II below. " \ ' ' . -■ . 

1977 md, 1978 m^erMida ©a this sabject: ha^e btj|a fflatiaipated by a talk 
^' • ^ ^ ' ' ^ ^ . ■ ^ - 



ERIC 



•Notes - SI - \ .^ . Notes 

^ • ■ . , . • • '. ■ ■ . 

I prepared If 61 om ehi^eh md atmtm problMis (see mo>te 97, below), talkl"^ 

included the foll^rtaf obserratieas? / 

Thm eomaidera^ou we hmwm rmlaed today may se^ rele^mnt WDtm for tBe 
- le^alat^ thu for the J^dge. Ihe^queaUem of federal aid to aeetarlan 
e^Qols, If it 'iheuld e^er gome to be litigated while tfie Si^rrae Coyrt -s ^ 
preattt Tiew of *wtet-3aa. establlataeat" i&eaas prevails , wiU probably 
erae down to the resolution of a queatidm of '*fa€t"r are Amds allQeated 
to^'seetuian .spools gl^u prjaarily , if mot esclusiTely^ to maintain the 
aomreli^ons pait ©f the eurtlotJ.»? Or, to put it mot^r way, can a 
reaaonable disttoetioa be made (no Matter what soma iectarianj thegigel'^as 
believe to the eontrarf ) beween the reli^oua smd the nonreligloua aa-^ 
' peeta of the opera^ons of th^a sutuian.sahools? I hrnvm raljad the^ 
further question whether su^ a diattoction' should be ^insi^ted upon as a 
^rertqi^ite for the aUoeatim of federal fwds thes# dircumatu.ee3 • 

iiastaploj Notes on the First A\T»is^eat t^ the (iinaritutiom of the P^ted States 

.(tJni^rsity of Chicago doctoral disseiptationp 1^64) , p*' 785 (^^hasis added); See^ 

alao^^ ihid . p ppi 600ft 771f / 790f • See ^ as "well , page 6^ abo^e* note 44, belw, 

Q both of of * 

Sectefor my diseussions/ ^ constitution^ ^isiuei and/ educational policy,; 

tta Conati^tionaU.jt: Notea on the First Anandment (Dallas i Southern Hethodijt 

0^-7* Freaa, 1961) ; Hiimfln . Jeiag and Citiiemi Essays on Virtue, Freedom md the 

Cdmon Good (Qhi^go^ Swallow Fress, 1975) i "^e Babylonian Captivity of , the 

ttiaage^^f^lic ichoelsV^ Chicago Frtocipals Ragertar » Spring 1975;, 7; ;alsoy . 

my articles cited li aotas 26 , 38* 50, 103, 3J1, 12i, 164, below* ^Jee, as wall, 

ths Frtvacy Cotmission Report (to which 1 contributed), cited In note 169, below* 

/ - .' • . ' ■■ ^ s " ; . ■ ■ , ■ ^ " ; " . X 

8, (^icago Tribune , Dec, IB, 1977, p* 1; Chicago Sun-Timas , Dec*, 18, 1977, 
p. 2; Chicago Trlbtme , Dec* 1977, p, 1; Chicago trlbima , Dec* 22, 1977, p* 1; 

dhlcago tribune , Dec^, 30, 1977, p- 1* ^ 

* ■ ■ ■ ■ - ' • . - 

See, for further/ developmancs with tespect to Chase misapprQpriations , 

Chicago Tglbuna , Jaiuary 5, 1978, sec, 3, p. 1; ^Icago Trlbuna , January 27, 197S,_ 

sec. 3, p- 1; Chicago Trlbuna , Fabruary 22, 1978, sec, 1, p. 2* '"^^ 

9* On the othar hand. State programs for nonpublic school studancs ara apt 
t^o appear not as welfare dlsbursaments but as af forts to^ provide parochial school 
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ehildraa the tducatiottal aer^iees already available to publie schoQl ehildrea. 
See mote* IS ^ belsw. Te«book disttibutiems eas be dif f ereat . = See note 1, abeve. 

When Jtate prefrraa for sobeol ehildrem j£ appear aa welfare^aaadt there ean 
be diffieultles ia their Is^lMeatatloa (wholly aside from the problra of partici- 
pation thereia by mompublie school ohUdrm) . Comaider, for ^^sple, aa IllJioia 
oontro^r^ (Chicag.o Jouraal . Jtme 28^ 1973, p* jjs / * 

A iajor diaapeeaiMt momg /Chioai© Board \qf 'Education, mart er£/ concerM 
the disb^s ^Tnpfi t of s^ate aei^eaaatory fimdi^^ frequently ref a^ed to aa 
as ''equalizer" fmda. Thi^ a^ey is aUoeatW to the Chicago a^ool sys* 
t^ ia'addH.tion-^b ita refular state aid baeauae the city has i large 
peremtage of sfrndTOta from low-incOBe faiailiea. Thm state program la 
^ aimilar to the federal Title I progras, ^ihLdi dlatrlbutes ftmda to ichoola 
with tie grea^eat nmber of dlaadvwtaged ^Udren. Unlike the federal 
progr^t how^erj state doea^*t "tttget" speeiflc sehoola for aid, 
md the mmmj now gcfea Into the dlstrlot'a geneif^ fmd, . . * 

Thla "^jor dlaagr a aiaen t " la^ of several yeara standing, aa is evident feom 

this report from the ^Icago Tribtme , DeeMber 19, 1976, sec. 1, p. 3f - 

A new /Chiea^/ Board oi ^IduMtlon tmmum TOerged, last week ^at poten- 
tially eotd.d have almost im signlfioant an^ispadt upon c±tf public 
spools as a daae^egatlon plana r it is whether allilona of dollass la 
, state aid spent at predoicLaantly wtite schgola with middle class "children 
should be shifted to predomiaaatly :black Latino schools with chlldran 
from poor f^nllles* At stake la hoi? $173,7 million should be allocated. 

The heart of .the Issue la a section of the 1973 state law on school 
finances providini for up to 75 per cent «tra fimding for each child 
fro® a low lacoma fMlly. 

Leglslatloa has recently bem raacted la IlJJLnols reqt^rlagthat State aoney for 

economlcaliy "daprlvad chlldran follow those students to their Individual schoola*' 

Chicago Trlbtme , August 1, 1978, p, Iw 

10, EversQQ Vr Board of Edueatioa of the Townahip of Exd^g , 330 U, S* X 
(1947) , A fmlliarlty with the cases md with such practices as "dual enroll- 
met^5, " Is aasumad, especi^ly on the part of ehosa long d^teresced in this 
subject. Even so, the reader should be able to follow my argument wlthouc 
such fmiliarity, especially if he shauld read first the material reproduced 
iji Appandix I and in Appendix II, below. See, on "dual inrolJjaent," the text 
at notes 30 aad 45, below* 




Netea V * 83-4 * / Ngtes 

What the Isw has beem' fali W Cou7# to be tiese satters li' iBdlsatad 
la .the aateriala eited la notes 11, U, m 22, 21 » 106, Ifii, belofw. See, the 
Title Z p^ogrms, note 6, abq:^ei See, msnm wm^y ^^aussloma of '*^ur€^ and state'* 
. probl^s to the Ui^ted States, (1) W^ter Beras» , The First >TBgstoeat and the 
Futnre of A^^lcm PeaoeraeT (Heir Yqi^I Basic Boo^ 1576) i (2) Paul Blanshard, 

.toerlcaa Freedom and'Caiaollc fwe^ (lostoni ' Beaoon Fress, 1949); (3) Virgil C, 

^ • ' . 

^ Bltm, FreedCT In Edueatlmi Fedefal Md for ALL Children (GMden City: DQuble* 
day, 1965) I (4) WllTlgTn ClMoy, f l ellglm ,and toeriem ioeletr (Santa 

Barbarar Center for the Study of p^noeratlc Institutions, 1961) s (€) John Cogley, 
^ed,. Religion in toerica (N^ torki Meridian Books, 1951) • (6) Robert 1, Drinan-, 
Religion, 'the Courts , and Fubll? f oli^T (Hw Torkf MoGrav Ull, 1963) | (7) Sidney 

. Hook, Rellfeion^J^ a. Free Sagiety (Linoolsi Uni^. Nebraska Press, 1967) (8) Mark 
D* Howe, The Garden and the Wilderness I .Religion and gover™^at la Ifflerlean Con** 
stitutional History (Chleago:- D^t* Chicago Press, 1965) ; (9) WUber G. Kati, 
Itellgion and Amerlo^ Corns tltutloms (ffrmston* HorttarMtern UnlT* Press ^ 1964); 
, (10) PaiJ. G> Rauper, Religion md the Cosstitutiop (Bat^ Rouges Loulsima Statue 
UsiTj Press, 1964) (also, 1972 Wlaeonsia L, Re^ . 961); (llX Wlllmoore Ken-* 

dall, Contra Simdm (Heir RoeheUe: ArUagten Houae, 1971); (12) Jerome G. Ker^ 
irtn, Catholic. Vlevpolnt^ on Church md State (G«dte Gi^i Doubleday, I960); (13) 
Philip B* Roland, Religion md the Lw: ^ Of ^ureh and itata la the Supreme Court 
(ChiMgo: Aldiae PtA, Go,,; 1961)| (14) KOTlaad, ad.. Church and State,' The 

' Suprme Court aad the First AiR^Ti^fn^nt (Chicago: Uaiv, Chicago Press, 1975); (15) 
Martia k* Larsda, When Paroi^H-tfll Schools Closer A StudT la Educatlmal Flaapciag 
(Washisgtoni Robert B, Luce, Inc., 1972) • (16) Da^d Lowenthal, "Conaeetiag Reli- ^ 
glon md ^^ermLent Constitutloaally : A Case for laconpleta Separation," The - Al- 

. ternatlwi An toericm Speetator , ^y 1977, p. 18 1 (17) Alexander Meiklejohn, 
"Iducatioaal Cooperation Be tweea fturch. md State, 14 Lair M^d Contegporar^ Pro* 
bleas 61 '(1949) i (18) Robert Hlchiaftlson, Plecy in the -gub.lic Schoal ^ Trends md 
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Isatsaa la the Ralatigmihlp B#£weem .Railgloa and the 



Hotes 



Public School/la the tJaiCed 



Statu 



Torki ^m^nan, lf70)| (19) Sebert T 
:rali t/i "^fcmr eh , 5 1 at e , 



Miller aa/ Ronald S * Flowmrs , 
4nd the yuB^rme , Court (Wacos 



Mylar UaiTr, frmss, 1S77)| (20^ wnHaTn Lea Millar 
Soeiety (Hair lotki Fimd for tha RapiAllc, 19J8) i 
WllliMs: ^a Church md tha Stats (NaW Terki 



at sjL^ n f Rallg^.OT md the Frea 
) E^imd. S^. M©rg^, Ragar I 
mrt, Brsca ^ Worlds 1967) I 
(22) John Courtttay Murray, ^a Problmt of Relig ious^ f random (Wastmln^tarf Nawmm 
Praaa; 1565) (aljq* neta 154, balow) i (23)/^llin H.| Oatoj ad*, Tha. Wall Batwaem 
^ureh and Stat a (Chiaafof TJmiT. ^cago^Prasa, 1963) • (24) Madalyn Murray O'lair 
Fraadom Undar Saigas Tha Si^aet of Organiiad Rallgi^ps Toutf Liberty md Your 
FQckatboo k (Los Angalaai J. P. TariA«, 1574) | (25) J. M* O'Nalll, Raligioa ,and - . 
Hduaatiga Umdar tha Coagtitfttlon (N^ Tarki Harpar & Brothari, 1949) i <26) Lao 
Pfaffar, ^urch. Stage and Fraadam (Bsatonr laaoan Prasa^ 1^7; rev, ad,); (27) 
'aosas G, Sandars, Protestant Coneaptg of Chureh md Stata (S^ Torks Holt* Eina- 
hart and Wlaatonj 1964) | (28) Thesaa B, Sahrock* Book'Sa^awr Ho^e, Thg Garden 
md the Wlldarnass ,- 62 Pol. Sal, - R^v. 597 <lf 68) | (29) Raliigh W. Srith, Jri, 
"Tha imaricm GItII Raliiion and tha Flrit Aman&ant/' in Stephm L* Wasbyj ed*, 
Gi-^1 Llbertiasi PollaT and Paligr Making (La^lngtsnf D* C* Heath and Co,, 1976) | 
(30) Laurmbe 3, Trlba, toariaan Constitutional I^w (Mineelai Foimdatlon Prsis, 
1978); (31) 1, G* Wast, Nmpublia School Aidr; The Lav, Eaqno^os^ ^nd Polltlos 



of ^rlaan Idueatlon (L^a^gtami D. C, laath, 1976); ; (32) Garry Wllla, Politics 
md Cathalia F-^edam (aiaago: Hanry Eefnei^ Co,, 1964) | (33) Lea Stratus, \ 
yatural Mght and History (Chioagoi Umivar,sity of aiaago Press, 1913). See, 



also, nota 7, above, natri 115,^ 131* below. 



U. Gg^-fttea for Publie Eduaation and Religious Liberty v. Eyqulse , 
413^ .U,S, 756 (1973). Tha quotation In the ta« Is taken from Gerald Gimchar, 



Cdmkm and Materlala qq CggatlEUtlQttal Law (i^aaola, N,Y,i FQimdation ;PrMS5 
1575; 9th ed.), p, 1499.. SMOmd qus^ation 'wlchla the quetatlon is tai^a > 

from Justice Powell'a Opinion for the Court Nyquist > 413 U.S, 756, 785 (1^73) 

■ \ ' . ' , ^ ~ ' \ . ^ . " 

Juatiee Powell Qbmmi^mB that these 'flsieaidus plans" "abun^mtly support 'the 

^sdom oS H^* Justice Black's pr'opheey-* in ^len that "statfr or faderal fovern- 

meat funds /j^ould be sough^// to buy* property on which to erect religious school 

. \ ^ \ y ■ \ 0 u . , ■: 

buildings or to eat theVhuildiags themselves, to pay the salaries of the re- 
ligious* school teacher s> and finally 'to have the aectarim religious groups 
cease to rely on volttatary aontributions of members of their sects *wh^e vaitiag 
for the ^vemaent' o£ pick up all the biUs for the religipus Schools*" Justice 
Powell draws h^re on Justice Black's dissMtlag opinion in Board of Education- 

. F. Allen , 392 U*S. 236, 253 (1968) , See note 22, below ,-^4 the tmt at note ^ 

^ -1^ = ' . , ■ 

46, be^ow** (I refer to particuldr' Justices because they reflect various atti^ 

/ survive _ 

ti^es^hich can^ be «peated to^ changes in Court personnel* See note 

163, below; ) , , ^ . , ^ Y 

4- great favorite with tHc:;Court is Lane v.^mison, 307 U* S* 268, 275 

. - CS, ^ - ^ * ' 

^ (1939), with its ' observation, /Fifteenth/ ^aen^Mt nullifies sophistiaated 

a% wall as simple-Meded modes^ of discriJaination* 

12* Wolaan v. Walter , 433 U,S* 229, 242 (1977); Lmon v, KurtCTan , 403 
.U.S. 602, 616-617 (1971); Meek - v. glecepeer . 421 U.S. 349 (1975). , (Citaclons. 
to Everson ^d to Alleii may be found in notes 10 and llj^^bova. All reference's 
simply to Leaon in" this' mraorMdua ^11 be to the 1971 Lemon case*) Th^ q^io^\ 
tations drawn upon in WoTm^ri from Lemon reads * "Our decisions from Ever son to 
Allen have permitted the States to provide Ghurch^relatad schools frith secular, 
neutral, or nonideological services, facilities, orjMterials* Bus transporta^ 
tlon, sthool lunches, puby.c health services and secular textbooks supplied in 
eomon to all studmti were not thought to offend the Establishment Glaus^," 



Ii2£k ' ^ . ; ;/ ■ - 35 - ^ ■ ^ 

^S€fi Che text at aote IS, balaw. \ ^ - ^ 

The m^rMduB eited Iji aeca 7,' abwa (aad ftpfcoduced is. Appeadlx II, 
b€low), dlacus3€S Che deings of the Court is, Wolm^^ ^^.th a view to what ia 
to come. \ ^ * 



\ 
\ 



13- WotoM ^, l^altar . 433 U,S* 229, 246, a. 13 (iVf?),^ 
It^iag threugh ^ argmant la tMa aeaerandua, om Chi other hand, la the 
^pQilci^ that th. pt^Ue ahould ha "iaTelTed" with "the day-tp-daT currlcul™ 



of thi par^al 8eheel"-i£ are to have a comaltT- .' Sfee, a.g., pagis 31- 
34, belswj alse, note 92, below. 

. See. on the "on-site, off-siee" problMi. note 166, beZv. See, alio^ 
App«<dis I, below, • . * 



14. The, quo cat ions are f ro^, Wolaaa v. HjLlieg . ' 433 U.S. 229, at 248^ 241- 
242; 242 (1977^ ' ' ./ ^ ' • ' " ^ 

■ ■ ^ ; • • ■ > ■ . ■ . \ . ^ ' ■ 

15. Noman Dorsen at al. , "Political afld Civil Rights^ In the 'United States V 
(Boston.- Little, Brown ^d Co., 1976 4th ad.), I, 1205. See note 12, abpve. 

' i6« Board of Sdueation v. Allen . 392 U.'s. 236, 243 ■ (1968) C^hasia added). 
"Although the,boQ^p laaa^ are those required by the paroehial school for uae ia 
apecifie eouraes,-* it should be noticed^- "each book loaned must be approved hy " 
-the pub|iG school authorities; oaly .seci^ar' books may recei-^e approval^ ' Ibid . , 
at 244-245. ' ^ \ . ' ' ^ \ . / ^ / . - ; 

, It; is l^ortaat, in diatlngnlahinr Tittle r prograps; ftom the State prog^ 
whicli have faced di«iculcietf n "eatabUjtaent" irounds, to potioe that- the Title. I 
prograas are f or ^ ehildren in a leographical dlstriot, floi.priis«r±i7_Sor childrin 
in thurch-aponaored A^ools. See. for e«mple, Jvegsen v . Board of Edn^atl^H ^ 330 
,:r.S. 1, 20-21 CJustioe ^ackaon, dia a eating) , 62 (Juacica Rukledge, dlasentlag) ' 
^^^'^^i ^ia^ton School Diatriot t. Scheapp . 374 n.S. ^OS, 301-302 (Juatice Brennan, 



Ndfcfes r - ' ' Notes 

eoacu^2g) (^63) (aote 41, b^ow) j Board af Edugmtlom Align ^ "^392 U,S. aifii 
232 (Juihiiee Blaek J dias^ntlag) (If 68) ; Comlttas Nyqulgt , 413 756, 768, - 

^ 774-775 ^(1973H Mcak Plctemg&g , 421 P. S. 349, 364-365 (1975). Sae, alae, 
. gatz, leliglon^asd ^aerleaB CQ^tltutlQmg > pp* 102-103., Bmm^ bm well, pages 20, 
^60-61t 65-66, aba^s, sad .not© f, ibovm^iUmtm 157, bslew, ^ , • 
«^ " It ahouid ba metiaad that the quastiTO wbethes "aH" sttidfeats is a district \ 
a^ banaMgte^ la dMft^eAt, for oout±tutloQal purposas tmde^ tha Courtis aurramt 
dgetrinaa, from the quaatiom whether a baMflt prodded studanta^ Im^urch^spomaor^d 
^schoola la tp be eoaaldered "aWaatioaal" or "welJara," V ' 

M. Faul A* FrauELd, "public Aid .to Paroehlal Schools," 82 Harvard^L.:: Re^ . 
1680 t 1^8^ (1969). * 



18, Dersen at al* , Pdlltioal and Civil Rights 
. * "1 z ^ . ■ ■- 



id the United States^ 'l. 



1206. Soma questiottiag of Allea ^ md of Ever son , may b^lound as wall ii^. 

Wo 1mm , 433 U.S., 256-^9, 262 (1977). See Mte 22, balow, 

19. Dorsen jj^ , PoUtisal md Civil Ri^hta . in the Unitsd Statas , I, 
1224.. \^ ' - > . 

Br 

20. Levitt V. CQfflffi<tt.ee for Pub lie Education 4 Rellgioua Liberty . 413 U,S* 
472, 481 (1973). Saa note UJ, below. 

21. Everson ^. Board of Edueatlon ^ 330. 'p. S. 1, 49 (1947) *^ the other dia- 
seatara in Everson were Justices Jackson, Frank£urter= md Burton* 1 quota from 

Juatiea Jackson's diaa^t in the text at note 66, below.j 

* . ' ■■ * . - 

, =22. lagal v.- Vltala\ 370 U.S: 421,^443 (1962) (concurring opinion), |ae, 
also, Wheeler v.. Barrera , 417 U.S. 402, 432, n. 2 (1974) ' (Appendix I, below). 

Justice Harshalii too, has recently raised a queation about the continuing 
vaUdi^ of Everson . Wolfflari 17. Walter , 433 U.S. 2f9', 257 (1977). Justice Marshair 



^Qt^gg * . - 87 * ' ' No tea 

suggesttd on ehaC oecaslgn that (Board of EduaatlQn v, Mien , 392 U.S. 236 
(196€) be dvmraiiftdi ; ^ - ' 

By overruling Allen ^ would free ourselvei to draw a liae between 
aaceptable and unaaeepcabla forma of aid that would be both capable 
of ooasiateat applieatiom and reaponaive to the concern! diacusaed 
above, Xhae liaej I believaj^ should be placed between leperai wel- 
f Me progr^i^ that a^^e children in ^^ctarian acheola because the * 
$chooia'^ppea_to^^e a convenient place to riach the prsgrms' tar-- 
get populatioma and programa of educational aaaiatmce, /7NQte 4i 
Thia is the line advoMted by Juatice Blaeks diaaenting la Board of 
' Education v , Mien , 392 U,S.| at 250*254* Juatice Black waa~the * 
author of the Court' a*opini^ lin Everisn v. Board of Sducatiom ^ 330 
U,S, 1^ (1947) i. TO which the opinion la Allen was baaed. // / fieaeral 
welfare progrMa^ la contract' to programa of educatlpnal aaiiatamce, 
do not provide "/a/ubatmtial aid to the edncational function" of 
achoo la, ^whether aea^as* or aectarlan, and 'therefore do not provide 
the kind of aaalatince to the religiQua miaaion ©J aeatarlan aahodls m 
we foimd laspermiaaible la Meek , ^reover^ becauae general welfare 
prograaa do' niot aaaiat the aectartaa functlona .of deno^^atio^l 
achoola, there ia no reaaan to e^eet that political dlaputea over 
the merita^ of theae programa will di^de the public along religieua 
lines , . ■ ' Y ' 

Wo Man v, Walter , 433 U.S. 229, aS-ZfiO tl9^7) . Set aote above, the 

test at aQte^46, beloWj and note 168, below. See, alao, pages 69-71, above. 

Conaiderj aiao, Justice Steveaa' opinion in WoliM. ^v. Walter, 433 U*S. 

, \ ^ ■ / . - — ^ — — ^ " " 

229, 266 <1977) T Z , / ^ 

Thia Court's efSdrta to is^jrove ^on the gve,raon t44t P'^o ta^ in any 
asountj large^^or small, can be levied to s^port.--my religious actdv- 
ities or inatitutlona, *whittever they 'may ;:be Mlled, or whatever form 
.they, may adopt to teach or practice religion,-' Everson v. Board of 
; . Edueation , 330^ U.S. l,.!! 1(1947 W . have not proved auccesaful, "Cor- 
fogivV precedrata" ha^ left ns without-, fim principlea on which to 
decide these cases*' Aa*£hia^caae desQuatratea, the States have been 
mcoiiraged to aearch for' new" waya^of- achieving forbidden ends. See 
Comittee for Public Education v. Nyqulst , 413 U.S. 756, 785j^ 797, 
. , What should be a ''high Md i^re^able** wall between church ^nd jtate, 
haa been reduced. . ^o ^ a "blurred,* indistinct, and variable barrier " * • 
The result haa been, as Clargacr Darrow predicted, harm to ;!both the 
n ^ public 'and the religion that _/thia aid^/ would pretand to serve,'' 

See, for more of "the Everson test," th^,test at noj^e 123, below. 



23. Wolman v. Walter, 433 U.S. 229, 247 (1977)/ Such locatioms 



delude mobile units, even if uaed only bv church^sponsored schools. Ibid, 
at 247, n. 14. See notea 24, 25, below. /" 




'^L See Doraea «^ jd. i P^fatical aad Clv^ Right g la the United Statea ,, 

I, lizS/ See Mte 23> abov^, and the t«t at aeta 45, belov. Saei also, 

' ' ■ ■ ■ ' - ^' • \ i ^ ' - - ^ " ■■ 

^pimdi^ I» page 64.^ balow. See ^ 4a wall, .^eriaMS United v. ^ 

V* ■ .." ' ----- 

F* Supp* 505 CD,N*a, ^ 1973) i Throas >^ Sctoldt , 397 F. Supp. 

Affirmad, SSfl F.2d 701 (Ist Clr., 1976)/ . 

- ^ ^ ■ '. ^ * - 

25. No^deubt thasa prograns ^rtll csntiaue with appraprlate a 
avam If at ehe cost of pedagogieal affiriea^, if tha Csurt ahsuld restrict^ 
to aff-slta iDcatioaa tha proviaioa ^£ aart^^ ^awiees to theaa childran. 
But I a^gua la thia aMiorMdua that tha on^aitej off-aita diatiaetlsa Is not 
raquirad by the Caaatitutioa. Saa Appa^iJE I, below, *Saaj alaoj aote 166^ 
below. - . . 

Public aahool ei^loyeea who do aot want to ba aeat into pai^oahial schools 

* ' n 7 

to provide ^^^^^ ^ ramadiai BrnT^amm may r^ae a Frea toarcisa, rathfer than 

Eatabliataaat, objactloa. But these tend to be CTployeas who are yolunt ears. 
Saa^ aotas 81, 164, •balow-t 

26, *Vc/oMider^the g^aibleaeaa of paraitt^g atudaati to TOive aaeess 
to. the letters of reaomn^daciqa thiiy raqueat of thei^ teaohari. Do not iohools 
^nd to be less saJJiit ^nd ^ora raliabla than credit^ agenoias in passing Judg^ 
fflesTt on tha youngt" Anaataplp^ Pnblic Interest iA 7T±^B.aji On Bacoming 
md Being Huisan," 26 DaPaul L, Rav ^ 767, 776,, n, 13 (1977)* Tha quotations 
from tha^Blaok diaaant la Allea^ may ba found in 392 U,S, , at^ 252, 253-254, 

27 i "The oritieal factors * . . , as in thm Everson /bus imx%%l raim^ 
bursamant aysttoj kra that ' the school hM no control aver the e^endiAires of 
tha funds and the effect of tha Mpanditura is imrelaced to tha content of the 
aducation provided, " Since teaehars salact tha trips 'Zto be made and decide 
what^.da to ba emphaaized in the course of such trips ^ "an unacceptable rislc 

of fostering of religion is an iaavitable byproduct*'' Wola^ v. Walcer , 433 

■ "^^ ^ \ ' ' ■ 

U.S. 229, 253-254 (1977).. Saa page 71, a&ava, note 105, beraw* . ; 
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2S, Maha^d Moffgaa^ "The Istablishmeac Clause Sectarian SchMls- 

. ^ ^ ^ ^ \ 

A fiaal ^st^laaaC?" 1973 Supr^a GQurt Rsvlaw 57, 82.' The questiaa r^ins, 

= ■ ■ ■ . - • 

of course^ whether ptiblie fusda ba^a to ba used "1^ any major imoimt to /.in^ 
^ \ . ■ , • " _ ■ ■ • , , , ■ 

• 'creasj^/ the eaosOTia distress of church-relatad sahooli/' . * 

Mr, Morgm's artiele, wfaidh perhaps saw^ mattars to be clearer than they 

'\ have curaed out to be, foliowd upon ^eyitt v. Coffmi-f ttae , 413 U,S* 472 ,(1973) ^ 

Comittee Kyguist . 413 U.S, 75& (1973) . and Sloaa^ v, LMon . 413 U,S. 825* 

(1973). But see notes 163, 164, below, ^ 'See, also^ ao^a 11, atfove, not as ^3,0 V 

31, below. (1 ha^e forad the torgan article to be most useful*) * 



29t Horg^, "The latablistaent Clause imd Seetari^^ Schools," 19 73>: ^ 



/Sunraaaa Court Review 57, 93. 

30* S^niel EablJove, "clea -Qual IflroUseat* -Violate the FiJst Amend- 
^^Mt?" 3 Jouraal of Law k Education l^g , 131-U2 (1974) , The caiea whieh 
proi^ted his sugiestions were Levitt v, Com^ttee rfor Fubiic Education , 413 

^ ' — ^ ^ : 

U,S. 472 (1973); Sloan v, Lmon . 413 U.S, SiS (1973) r Ccmlttee for Public 
Education v. Nyquiat, 413 U.S. 756 (1973). The Measures here suggested are 
directed par ti^pLlarl]r\ to the danger of "ascesWive entanglMent. " (See .the 
ta^t at note 105, balow.) Thoj bear upon^ the J'on-'Alte" problan, See^ the . 
ta^t at note 45, below. See» ^so, note 166, below, 

' _ ' 'f ' ... ' • 

. 31*i More %bdest progrms can safely be. SOTewhat mgr^^i^gepioua. Thus, 



ohe &mH 11 Rom^ Catholic high school for girls in Chicago has aade arrmge- 
aents whereby classes go regularly to a local public patk 'for gym, where a 
"public ^E^loyee is waiting to run a program for myone who coaes, A police 
car always ascorts the classes * through ^a dangerous neighborhood. 

Thus, also, a Roman Catholic high echool (also in the Chicago area) has 

' . * ..V 

a local cQBiflinnl ty college send sa instructor in regularly to conduct a course 



uc 



3i 



(I 



for .tMrty itudents, JuJt ma tha^cslltge smds iMtructora to other lnstitu***i>, 
; tioos (such aa baakj) * The credit is recoffdad the college; tuitisn Is 
paid to the eollege; the ^ high seha^l pays for heat^ lighta, etc* 

32* If the' poor and ^ucmtionall7\aeed7 childrea ia a district should 
be in the^ private schpoli and the better ^itudenti ihould be in the public school 
of the matrittt, then the private sehoola of that district would not be eligibla 

far Title I" services* ^ Thia la^ further compiiaat&d by the differant inclination 

-- ' - ' ^ } ^- -- 

mong ethain groups about "goisf on welfare" otherwise idmtifying themselves 

XiM accordance with Title 1 cxiter|.a) m eJigible for Title I funds,. 

I have heard estlsaCes that privMe tchool children get from the Federal 

Goverment less thM^I baa- fifth of ^at they are entitled ra^^from the Federal 

education budgatv CpasideTp alsOs tbe "lacefis Report-V cited, in note 5, above T 

which iaaludepj:. at .p^ 565, thif findiag, ^ ^ , ' ' . . . ^ 

The ^teat to^ which Titl#I seizes aoa-public School students 
■without bias has iaproved as ^the pro^OT has Mtured. Never* ' ^ 

* theless there is aeed/for inprsrweaemts* We estimate ^ the pro-- 'v. ^ 

grim^readiM only 47% of the' nro-public school ' students irho . ■ - 
should be eligible for it^ and provides thra ^rtth only about 
, A8% of the services 'thay shduid receive* In most LEAs ^children 
/with the same level of educational 4i^advantage have less chance 
of receivlsi Title I sawicas ±fi they are enrolled private 
schools s and will receive fewer and poorer services* 

; 33^ A precadent ia^ sometijQes. se^ in the church^sponsored a^ssiom^ichools 

"aupported" tor oaay ytors b/ltite flura^ of Indian AJfairs,^ Com|rare ;the opin-' ' 

ion of^ Justice Bremda, Abjjgtbn School Distric t v. Schempp , 374 U*S. 203 

0 ~ ^ ^- . • ■ ■ " "... ^r• 

:246-247: X1963) , ^ : \ ' 

^Ponsider, also, the public funds routinaly made available, as in the Statt^^^ 
of Illinois, for church-sponsored homes^aad training facilities for delinquent, 
Croubled or other ■children. See Cook Coimty v, Chicago Industrial School for 
girls ♦ 125 111* 540, 18 N*£. 183f;(1888)| Dunn v* Chicago Industriaj School for 
Girls . 280 "111*^ 603. 117 N*E* 735 (1917) | Trost v. Ketteler Mmual Training 



»ote^ ^ . * ■ " 51 . Sot eg 



School . 282 111. 50-4, US N.E. 743 (1918) ; Sc. Hedwls'i School v. Cook County . 
289 111. %32, 124 M.E. 629 (1919). See, also, Relcftwald v. Catholle Bishop ^ 
of Clgeago. 258 111.. 44, 101 N.E. 266 (1913); Fedple ex rel. ^Lattlmer y. Board 



of Idueatlop. 394 111. 228, 68 N.E. 2d 305 (1946)^. (See note 98 , beldw, for 
the sQurce of theie citacioOLS.) ■ See, as well-, Qhlcaio Trlbuna , Dec. 22, 1977, 

I* . . . ■ 

34. T^a pthar Is St^ I^mtius^^ a high olass sahodl, which is adjaeeat to 

the Umivaraltj of IlJ^^ls ^Icago Clrale es^us and ^ieh draws mamy Qt Its 
scudenta from oucalde the neighbarhaadt iq^Xudimg from the suburb^ iaa Chiaa^ 
Magazine . Hay 1978*, p. 143. It laus a far batten, sehgol thas St, Mel- a, 

• " '-y ■ ■ - ' . ■ . 

; Pts^aaaca-S t* ^eX atudante do aot partiaipata ia the Title I programs * . 
siaae thosa progrms have^ bf em limited, to praa-tiee, to alemea'tary seh^l^. 

35. - What if it ahotild be argued that a ehureh-sponaored school is at 

least entitled to public 'support for thac proportion^ of its stud^t body not 

belonging to the faith isvolvad? Would that, too, ba regardad as Jjiproper, ^ 

= ' ' ^ " ■ 
ia that it would ba^ a differaat Id^d of iatrus^tloa by tha^Stata iato the re'll-^ 

gioua^filiatioaa and henea lif a of the peopla? See. notaa 7^'" l^Z, bajLow,. 

36* Providanea-*St. Mai High School has waatharad a crisis sinea tha pra-- 

ceding draft of this oeffloraadmi was prepared (ia Jmuary 1968).*- Its alipslag 

> } ■ harass ad 

TOS anaouaead in J^ril. 1968 by the / Arcidloeasa of Chiaago. i^forts to sava 

~ ■ ' ^ ^' a 

it are reflected ia^ this report from the Chicago Tribma , July 2, 1978, see* 1 

p. 3 ("Indepead^eat St. Mel's plms Sept* 5 opeaing") i i^" 

Classes will bagla oa Sapt* 5 at Pro^ideace-St? Mel High School, which 
. had been threatened with ^tinction last spring , ,the chairm^ of the naw 
board of directors ^ ^wounced 'Saturday« - . • Although only "40 per cent 
of the students in the school^ a^e Catholics, Md< ao more thaa half of 
eh^ board is Catholic, and the Chicago ar^dlocese has offered no 'as- 
. / slstasce,. the ^schodl will cbntiaue' to *'teach Catholic secondary educa- 
■ : tioa on the West Side of Chicago," ^the chairm^/ said. 



M ^ _ 92 - . • . • Notes- 

But eroublia aafe net o^ar for the iMch*pnbJU.c±ied s<;ihQQl, he said* 
It is stUJ. 1180,000 shoEt of mMttog its^^oj^ettd ligO^QQO QpmT'- 
ating and iaauraace £03Cs for thm jemr * * , ,He alao aajaouaced* 
that Che board has purehasad thm sehool buildiag , . .from cha 
Sis tars of Pra^ldarca * , , , ' 



Tha mnouoemanta cots 10 houra after ttha sohool legally iavered j 
its cies^th the archdioeasa, whleh anaouaead last sprlag ^that It 
was &loaiai*the school be causa' it waa too «paaaive to operate , % . . 
Hope that the oaly Catholic Hiib achaol on tha Wast SldeyTOuld re^ 
maln/ opaa begto*last sprlag whm a fulif page ad appeared la the \ 
WaU Straat Jourail plaadlag for fiaaaclal aasistaaee* ' 

tha ad described i^ha aehool' s pra^cameat md its rec^t auccess 
* ia an eeoao^caUy' depressed^ aaighborhodd, especially asoag its 

black studaat3s most of . whom go ©a: tg Milage* Although /the 
chalfflaa/ criticised the archdiocese laatjapriag f or/'abaadoalag" 
the W^t Sldtfj ha had/ prtoaa Saturday for Ita educatioa ^ays-tm, 
"Although today ia a aaw beglai^Jag ia a sease^" ha said^ "It Is 
alao a coatiauatlQa of a ^ery loag tr^itioa ©jf Cathellc aduca-- 
itioa la thia comflmity." ' , . 

^ A latter/ to the editor (Chicago^ Tribuae , Juae 23, 1978^. dec, 5, p, 2) sug- 

geats the d^f icultlas th^t must ha dealt with by coasciaatioua blshopsi ^\ ' 

Aadrw Graelef 's Juaa 13 coli^ ragardi^ Providaaca— St, Mel High 
School lllustrataa hia total latk of balMca ah^et ^toawledge * • , / 
^;By> j5?faat right does grealey tl^ak ha caa Bpmk for the Catholic peo-- ' 
^ ' pie of the. archd^oceae? He certainly does aoc apeak ^or me. Con- 
i , . trary to^what Greeley aaya ia his article, the Cathaldc people are 
mot willlag to keep top ea schools -ia which the populatioa ia over* 
.whelsu^ngiy apa-Catholic, / \. - :\. 

.See sate 149^ bMow. ' . _ :^ 

^37, Thuay^it was argued ia^ the course of, the released-ttljae coattoversy: 

that the Ramaai CathoUc critics of the Court were much more cQacaraad about 

public fundlag for their schools^thtt about releaaed-tlme arraagtmaatts, Mc- 

V, Board of Educatioa, 333 IJ*S* 203 (1948) aad the dicta ia the Ever sen 



^bus caie (see tke t«t at aote 123, belQw) were perceived by Romm CathQlics^ 
It* ^3 argued, as barriers to the deaired public funding*^ See Eaul Blaashard^ 
"P03tlude= The Battle Goatinues," in Vashtj^ Cromwell McCqllm, One/f^c^n ' s 
F^^ht (Bosttoai Jeacoa Press, 1961), p. 203. 

.Nq;doubt some ^ would also Mgu^ today timt Roman Catholic involveaent 
with:no^-Catholics in imar^cicy schools la prtoMrlly a way of arousing public 



ayapmchy with, a viaw co Mkiag, a decisive breakiftrougU -with i^espact tp public 
funding ^ihich WQuld evmntuallj pmTm±t parochial schools t:^flouffiah agaia 'aa' 
bmatioms of the faich. See the- t«t at aoce 16 ^ below. , But Che com-' 

clucU^g paragraph ol this amdraadtm kc pMfft 52, ab^H| alao, note IIJ, below. 



38* This was a questiga I tos obliged to ru.se agaJ^ and again during 
1960s about wr pMticipat^m in .the VietMm War,. See AoastaplQi "Pre- i 
llmiaa ry^ Raf^ectloma on the fpntagott Papers 4" University of Chicago Haga- 
j^^^^^JmuMy/FebruMy, Harch/^rllj 1972 Creprinted/-^ 118 . Comgressibttal " 
Record 'S11J60. July . 24, 1972) ; See moca 72, below. ; 

39. One is rmiad^d of the distorting effects om financial, other bus- 
iness^ gvea family;, decisions :of Che profressiv^ ta^. See Harry 

Kalven* Jr* and Walter J. Sltm, The Une asy Case for Pr'seressive Taxation 

. ■ •; S ^ ■ ' — ' ^ — -^—^ ~- : ^— * — ^- 

(Chicaioi University of ^Ghieago Press ^ 19S3). See note 168, below, 

40, It sefflis likely that private schools could, hire ;th«iselves better 
services,' cheaptt', thm the public schools^ cm., provide th^^md with less 
adverse eff est on the pay ' scales of. private schools* Certainly , one should. ' 
,not ignore the influences. on at least the; to school teachers^ 

oi the such better paid public. school teachers who cofle among th^ to render * 
s^ervlces.^^iailar^to those, the private school teachers routinely provide* 
so J the idiaruptions causfed by .^ringing public school teachers^^ are probably 
less th^ those ^lised by takiag private school students out * . 

Among tiie '^"f rl^mcial differgnces berween public md private schools are 
the follotirt^gr '^School board off ici^s 'said the startiiig pay for Roman Catholic 
teachers is about 30 per cent off the prevailing pubiic-schodl rate in the' Chicago 
area*"^ Chl0ago Sun-T^es , Fehruary 7, 1978j 7. "Pubiic schools^in rilinois 



ud CM^go puilife ariioolf haW 11 tlacs m o«y adtoi^scrat©M M paMchiai 
sahodls, pha I ltf no ts gyblla Aattm Caunqil siid Satoirday. If publie 
ichodlj we« dp«Eted M tffieiemtly as tha paroehial schsQlJp some $30,5 
miUidm would be freed for aew preframs, reduced ^asa lize or aould be uied 
Mdue^ M3|es^ ^he tr Ghlaago Sim*Tlsia , No^e^er 2, 1975, p. 1, 

• ; la, My ^^^tt a©ift«hJjig is t©. be saii, if dertala foroa are isaisted upoa, 
far aliawiag publie schools tb; leaae roooa ia private ifehsola for the purpose 
of^ provldiag Titl(^ I aervleea. Smm note 24, above. i ' 

■ ^^/v ' --^ ^ ^ \ ' V ^ 

41. See note 136, below. The Mastitutiemaiity bf a coiEprehenai^ voucher 
syst^ C^, whiah ehurch-spoaaored elOTeatary and iecoadary ishoola would ihare) 
rematoa tQ be tested. States have beea stepped; f rem paying money dire to 
ohuroh-spoasortri : teh^olg or from i^ayiag money to .or prpvidinf tax credits for 
the p«eati of such sehools. Wolmaa v. Walter . 433 U.S. 229, 250-251 (1977) ; 
^^MlMee V, Nyqulst . 413 U.S. 756, 183 (1973)1 Lemon v, Kurtzman . 403 U*S. 602, 
613 (1971). : ^ 

It baa beta aotloed that true educatloaal voucher plans (In t^iioh public 
schools participate and from which they woiU.d derive all or most of their funda) 
have not yet been att^ted on a large scale. See Morgm, "The Eatablistesent 
dlause Md Sectarlaa Sciools,*' 1973 Suprme Court Review 57, 69, a. 57, Atd ^ 
it. has beea ask^, "Could the universality, of participation la a true voucher 
schCTe alter, for Jto. Justice Powell or any moderatel^-aeparatioaist successor, 
the fact that subatantial benefits would result to the diurch-related schools?" 
Ibid,, p. 91. A ffegative answer se@&a to be luggested by this comentator. ibid 
pp, 91-93. . ^ ; ^ . , ' 

■- But coMider tha^ follo^rtng observation by Justice Bremm, a strict sapara- 
tlonlat, in his cemcurriag opUaion in School District of Abiagton v, Schgapp ,- 



- f s ^ 



37| U.S. 203; 301-302 (1163): ; ^ 

i.;. _^ ; ■ ^ _^ . _ ^ ..j ■, ; ^/ ^ ; • 

- V^ No th trig hold tpdaj quistlsns the proprlat7 oif eMtala tu dedue* 
€ioms 0^ tte^tlms whi^i to^dastally baeflt ehurshsi mAd raU* 
gtoya lutituelomsi mlamg wl£h au7 feeulmr ahuiclss ud^aonpraflC 
QtgmizmzimB^ Iff religious InMMueloms benefit. ^ la la iplta " 
of riLgher thm hmomumm of ^alr religious ehar set lif. For rellgioua 
l^ftltiitloms si^ly share ^anaf Its whloli go^enmamt makas gmarally 
a^aUabla to aduoa£lo&al« ibMl table p and ala^osyaarj grpupi* There 
It mo ls4;lomclQQ tha^ taxing w^thorltles have used si^ch banafits 
. any to subaidlza worship or foscer belief in Ood« And as among 
reilglqus banefl^arleSp the tAx esei^tlon or deduoclom earn be truly 
nomdlseyiffllnatory ^ avallable on equal tei^ to small as wan as large - 
. rellgloiUs bodies p to, popMar ad unpopular SMts, and to those or 
Isatlons vhl^^rejeot as. well as. those /^lah aooapt a belief ^ 6od^ 

C anno t the saaa be said about the propriety of publlo support of aducatlonal 

aetlTltlas wherever they may be caCTiad on! See note 16, above. 



42. It ramalna a subjaot of consldaabla speculation what a universal 
voucher systtsit with full freedoa of cholM for all parents ^ would do to our 
pubUa sohools, Ho doubt p parentp alert to eduoatlonal concams^ would be able 
In sonLa Instmoes to improve the education ava^Labla to their chkldrsn. Would 
education as a whole thereby be elevatad? would the remafiSg "public" 
schools (that is, the govarment^rgmnizW schools that would probably have 
tQ cpnt^ue to be made avallabla to the large body of fmilies} be made even 
worse? The more interest^ f ml lies woiJ.d be gone as waH as the battsr atu* 
dents, niat w:ould mean that the public schools , or their successors, would 
have to deal w^th poorer students than they have now (with a bad effect on 
most taaeharSj who get considerable satisfaction and encouragamant out of 
watching thair occasional good studmt p^Qgress and prosper)*. See note 155, 
below. Other dire consaqueneas cm be conjured up* Smm note 143, below. 

See, on voucher^ ganarally, Adam Smith, The Wealth of Nations (New York: 
Hodarn Librae, 1937), pp. 716f, 740£, See, also, Plato, Sophist . 

43* There ara argus^ts to ba heard' as wall about the harmful affects 
upon private schopls of any public or outside (including diocesan) funds 
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Smm ladftpTOdeae prtesta bmlie^e chat chsig parish se^hoela mi^d aot do as 



well as Ehey do if thsy shauld baeoma^apmadant on funds auppli^B in la^ia 
part f^oa ottcaida thair parishas, (SOTa bail^ap for aampla, that chair 
paoplf maad ptte^ca ia baiag oa chair oto, chat it is; Coo assy Co baeosa 
"public ^s^u^wT^^^^-^-l^a so, pSivaca schools €aa elect not to participate ia 
iy ai«rprlsa whi^ cfiraactts chair iatagrity* 

■ttus, if govarmant soaay lasds to too much govaraaeat supewisioa of 
c^urch-spoasprad schools, tha cAurchas should ba able to pull out. Or the, / /,^: 
public, saeiag f^hat is\happ^iiig caa deride agaiMt makiag additional pub- ' : 
lie funds av aila bla^ Tb^t is , r^aatad adjus^^ats caa be made^io long as 
thera.is crua frtedom of ^oica aad so loag as the moaey Is not controlled by 
arbitrary court-impost ragtrictione. GeaaraUy, it scill sems, church-- 
sp^ipred schools are willing to Tim risks in recaiviai ^^lat %hay consider 

their fair share of public funds* Sae^ notes 164, 16 9, bilow. 

" • f , ' . . . . ^ - -. - . . 

44. Ia any ^enc, we have here a key question of facp, "Siace aost 

coastittutionai -cases turn om 'legislative- facts chat are diffiraltt to prove, 

whether or not a court takas judicial notice of ckose facts will often be 

pivocal*-' Dors^ et al. , Folitieal and Civil Rights in the Uaited States . 

t, 1205, See aoca 7,^.above| notaf lM, balow; also, p, 6, above* 

S - . . _ ' ' - -. 

' ' - \ " . " " . " 

43* Ibid * , I, ^227^ See, also, the t^t at notes 23, 24 and 30, above, 

^ ' ^ \ ^ ■ ^ V J _ ■ ; ■ . ' 

46* H^rgaa, "The Ista^lishmeot Clause aad Seccariaa S^oQla,-V. 1^73 Supreme -. 
Court Rav > 57, 59* See Bo^^ of Education v. Allen , 392 U.S. 236, 253-255 (1968) 

, - - - X^'-^-^ - — ^ i - 

See, also s notes U, 22, afaova.\ 

^ 47. Lmoa V, Kurt^^ > 403 13^5* 602,-630 (1971)* The uaacknowjLedged in- 
tentions of various members of the public bodias mithori^iag funds ^ for "sectarian 
ichools'- should not coacera us,'ao loiig as a plausible publifi purpose Is presemce 
in juscif icatioa of disbursOTents, See note 52, beloWi / - ^ 



HoCM ■ /''' ■ .. , ■• ■-97— , , ,"' ifataa ; 

UiS. 503, SIS (196^) (iiimmmMim)- ' ^ ' 

49^ thm legitisimta publla' ISLCsrese to. mormiity Is suggested la a sur«. 

stromg raUgloui amd moral csn^eUpiis'Buagad l^a tbare ouch ba»tr than 
tha ^est*" New f grkar > , togust 2, 1976, 44* ^ 

Tha First Amfhrtm^t ^ould ha imdarstsad to prohibit aetlvltlai whlob 
might h^a a comaldwabla^ but to prtoelpla toaldaatal, afftdt on tha praiar- 
vaclon or adv^ainent of ^ religion. 

■^^ 't -! • : : ■ ' ' ■ . ^ ■ . ' 

50. 1 Do not aUy or at laaat mostt rallgloua opinions i2^ng us share I 
eartato moral pracapts? 

toa stood to rtelta bafora wf high school prlaaipal (in a public. high 
aohool^ in Southarn Illtoois) | osa routtoaly stood up ftfr a tea^ar to a 
Rraum Catholic paro<^ial school » I mi told. ' mot these asong the atticudas 
the public could well support without ha^tog to believe that tha primary pur-* 
pose of such support is to "establish" som reUgion? 

See, on my prtodipal, ^astaplo, "A nai? look at an did lesson," Chihago 
Cribune . June ,12^ 1976, sec, 1^ p, 10. Sea^ on the discipline In RoMn Catholic 
Uhools todays Patrick J. BuchMan* "Today's lasson is about a successful school^" 
d hicago tribtine ^ Jamiary 1, 1978s sac- 2, p. 6; Kick Thiiaasch, "Parochial 
i|hools' iuccMs 'secret' i discipline and work^" fliicago Tribime > Januart. 6> 1978 
1^^, 3,p. 2. . ^ .\ , ^ / \ . 

Jl, Morg^, "Bie Establlshaant cilause .and Sectarian Schools," 1973 Supreme 
Cotirt Eaview S7, 67**. . , ^ 



1 ^ 



' f 52* Geehtam LQuiglaaa, State Boagd of Edueaciom . 281 U.S. -370 (1930) i 
tbimM^BchoQi Plstrlgt > , SahMpp > 374 g.S. 20^ U6 (1963), * 

53* lu£ wh^^^hould^ba peamitied Co be dona (or Co %m tijimcmd) la ad-, 
^moiai B^ralicy? The Frnmaylvmia fupsrlaCandenC of Public lastHltioa. liw 
Blbla rea^i| la public sahoola aa pro'^ldiag i^ona 'of che lasc ^aiclfes of 
moral ^alufe chac b|^e IWt la our ichooj ayicas," Abingcoa Sdhool Dlatrlct 

Scb^^, 374 U.S, 203, 278-279 (If 63) . Does ^cha us^ of such Vaadlaip ^ a 
davotional saaaap ralaa larious problma aoc ^ch raspaec to m astabllstaaat 
of «lig±oa;buC oaly wlch raapaec Co Cha .fras »arQlaa of «U.ilQn? 
^ Justiea Iramm, la hii SehMipp eoaeagxlnig oplalon. 374\n.S* p at 281, 
arfuad, "It has aoc ba^ shewa that raadiags from tha apaaohas mad massagaa ' 
bf graafc toarlcaaSs for ttaoplap or froa Cha doeymmta of our harlpagfe of lib«- 
arty, daily: reeiCatioa of tha fladga of AHafiaace, or avea tha obsprvaaea of 
^ ffloia^t of ravaraat silttca at tha opralig of alass, mmy not adaquataly ser\fa 
the ao^aly s^ular pu^osaa of tha davotloaal activlclas wichout Jabpardl^lag 
either the rallgious llbartias of any manbari of the ctammity or cha propar^ 
degree of aaparatioa batr&reaa cha spherae of raligloa aad govarnsieac*" Sae/ 
also. Ibid . , ^at 293'-294| Lmoa v. ^rtCTaa , 403 U.S, 602* 610 (1971) (on Che 
atatus of Latia, Hebrew, alaasical Greek lad^'aarals"). 

Tha argumeac has ben sade, wlch soma evldaaaa la it^ aupport, that the 
iwral traialag available la ohurch^sponsored lahools is often superior cd that 
uauaUy provided by public spools. Oa the other hands some eitizens are imder 
standably aonoeraed about che tyr^aiaal dlaaipllnary methsda aad inteliactuall 
stultifyiag do^atisa to which church^sponaored have lometimas resorted. See 
the references Co Auiusciae in Aaastaplo* "The Public Interest /in Privacv,*%26 
DaPaul Rev, 767, 785, a, 33 (1977), Sea note 97, below. 




: ; . B« ail thiJ as It miw 'it certa^ly la :aot eoaauclva to morality for^ 
fublle otiiatmlM iiM^udiMU iudgmmf mithm^ to SFpeir h© a tila to schools per- 
wmdBd a saaga of aoMl 4adiAtion or to ba lass ch^ scrupulous about tha 

oe?al imdartaldags of that eorounity^ Coaalder tha att^ipt of tha New Yo'^fk 

' ^ •.. ; • \ ^ ' ' ^ / \ ^ ' ■ ^"^1' 

. lagislatura^ frus^mt^ by tha Supraaa Court of tha tlmited Statas in 1371 

dia^ria? what( tha lagislatura caUed'^^a aoral ofallfatiom" by payiag tfta ^lureh- 

apomsd^sd achdols; of that Stat a tha Bmay chay ^d baen promi^d by ipd bad «^ 

pactad f rom Stata progrma iubsaquestly daalarad isvaiid by the Court* State' 

ag^Kew Jork^ T. Cathedral / 434 U.S.^ US, 12% (1977). ' Compara Lemon yr ^rt^^^ , 

411 U.S. 192 (1973)1 46 U.S.L.W, 1091^(1977). Comslder^ ^lao. Justice Eutladge's 

^lielt assusptiom, is E^arsoa Board of Educatlom ^ 330 ff,S* 1, 58, t^t then 

la^a confllot (to what parochial school paremts pay aad raceivey batwem justice 

md rellgloua liberty, Saa aatas 85, 156,; below, . j ' . . 

54. Se4, e.g. Wal^ V. Tas Comigtion of the City of Na4 tork . 397 U.S. 664, 
671 (1970) I the t^t at note 66, below*,* ^ - * 

55. See, e.g., Paul .Blanshard, Amarlsaa Freedom and. Catholic Power (Boitomi 

~ ' ' ■ ■ /"'^ ~ ~ . ■ " ' ^ • ■ ■ 

Beacon Press, 1949), p. 65. f ^ 

56. Thus, at Rosary College (where I have taught for a decade ^ while cgn- 
timiing to teach at Thfe Oaiverslty of aicago) , aMd^pic discussions, even ijaong 
the nuns on the fawlty (to say nothing of the studmta thmselves) , hav€ been . 
strlk^gly free of relifious dofsas or ecclesiastical disciplined Malcolm P, 
Shar^, Professor of Law Emeritus, The University of Chicago, who has been teach- 
isg at ^sary for several years now, has publicly observed that he never felt 
the least restraint in toything he waotad to say in class at Soaary (even with 
respect to abortion or the dtao^rtality of the soul).. The controvarsies at Rossis 
Collage do t^d to be the conventional ones, of the day. See, e.g., Anastaplo, 
Thm Conatitutignalist, p. 324* 



S&« Ceu^t haa eeMidered eiAlie aid ahureh-apfmaortd ^eliagcs" ud tmlTei?'^ 

f^0a public aid to ehweh-apesiadMd aleseatmrj ud aeMnda^ icboo4a« See, a.g^, : 
mton ajgharda^ , 403 P^S, 672 (1971) (psfe 61^ aboye) | Roaagr Board gf 
PtabUe Works of Haryl^d . 426 U.S. 736 C1976) . 

I auapaet> howe^r, that U publle aid shQuld aam to be reutlmely prprtdad 
^ Sisppert q£ tba saeular eaaching na€eaaMrj4j pro^did In cbureh*epQMqrad mlm* 
wm^tuj 3md^ saQradarj saboolji ths Coun i^uld baemi (would haTs bes^ma?) aa rs^ 
la^e d abeut auah aid aa ^it. mew la about piAlls aid to dbureh-aponaorad collagea ' 
nd ml^eraitiaa. Saa mote 164, balow. ^ ^ ^ 

Is any a^aat^ a taaeher at Rosary Collage caanot liaally diatlaguiih >etweea 
what bappems In tba alasiroom tberep in elaasa^/nada ^ in larfe part of yoimg'" 
stars who bava been in parocU^ aobools aU their ll'^aes from tAat goes on in 
Other good collagea . Students at Eosary Have told ise. In rasponse to ^ Inquire 
laa, Aat they eamot datarmine from what thay bear said in elaaa wfaatber^^eir 
olaamates ha^e bean through pardehlal achobla^^^^eept that If aotteqna la openly 
orltlcal of religion or of ^a Popa, than It ii probable that tha^atudaat la a 
■'product" of tha parochial lohool systm*^ ^ ^ 

S7. ttla la Mplloltly raoo^l^ed by tha ^lah who ba^e defied State 
school codas. Sea* a^g^, Yoder Wlaoonaln ^ 406 U.S. 203 (1972). (Sea * also, 
Sharbart v. 7araer , 374 U.S. 398 £196^/.) But It Is n^only the AMah who can 
be thraatenad by an mfette^ad aaodndary aducatlon, Russian Marrias alio seMa 



to ba. ohallangad by Ic; so may ba a oartaln kind of Rosra' Cathollolas* See , ^ 

note J3, aboTa^ note §7^ balwf Sea* alao, tiote IIJ, l>elow* 

Indeed, does not tha aduoatlon required by State laws in this comt^'i ae 
aatter sAere It la prodded, ttad to undermine tha Qld-faahioae^.^llglous faith? 
%att for exaaple, is the affect of "esasinatlona o€" (noj^^acaasarily "caachiag 
of") m^mtionl ' " 

ERIC- ^■ ^ ■ / - : ■ , \ . 



uadt#f stood to ^Ijig I mtm tQ d^nd-\ th^mmlvmrn tham te. advmea (to v 
lay Mthiag of "aaMbllJhla&") chair rtligioft* • \! ^ 

58./ Bradf laid Igbattg ^ 173 B.ff. 2fl (1899). Saa Ttlttfa ^. Meharisoa , 

403 IT^. fi?2, 680 (19710 S Ltti©^ W JturtsiiM. 403 CT^S, 602, 634 (1971), ^Saa, 

4lso'p CSifeagQ Trtbttpa j July 25, 1978, aae', 1, p* 9; ^ 

, Tba £ ^aral go^arm^t has vaaelndad u ordar chat ehurehrna hogpltjl 
'ehalsa raturm mUXlj^t^ of dollars In Madicara ^ymmmtm tov lar^leai ran^ 
darad by ussaltfl^ staff » Thm ordar, Issuad last Octob;ar nd fQught by 
Cha ^thoUa HospltiLl Asaoej^ClOQ, was rasclnded this aonch by che Haalch^>'^'^ 
Cara A^4>n4a^^a*-^#^Ti at 2^^/* Last Oetobar'a ordar prlmarll^^^^'^ 

afffjeatad hosp^cal ehain^ by raliglQus ordars that hava c^tralipad 
aaedimciag sarrleas aploylag ^allglpus work^s ^o ha^a takaa a vow of 
povarty# laeausa of su^ tows» cha^ workars art paid omi^^^gtaf raom add 
board, buLt thajahaias blU StodlMra^lor Cha fuU valua oflJithalr iarrteeSi^v * 
^ouC'18 raUgiq^s ordars Sm Illl&o la * would hai^a baam^^jtff asCad. « « . 

■ \- ■ ■ - ' ' ■ . . : ^ — ■ • ■ 

59.. Eagal Vlcala ^ 37Q U.S. 421, 437,,^€f 1* (1962), This was aaciei* 



patad by>ter«so Watklay , 367 U.S>,^.^S (1961) 



^ 60. - EvarsQa Boi^ af Educatloa ^ 330 U.S, 1, 14 (1947^; BlaaahMd, 
Amaricaa Fraadom .j&d Catholie ?owar > pp. 89*91. 



^#11, Justlee Qouglaa (aoncui't'iag) , Lmon v. Kurtzam, , 403 U.S. 602, 633 



(1971). , 

62. Coasidar ,^ for aiEOTple, Cha aiiaiflaaaae of Cha healing miraclas In 
cha ChriaCi^ gospals ud of cha sadlcal advueaa hald ouC by BrnmcMTZms- aaw 
sciaaca. Sea Agascaplo, "6a Daach md Dyiag," la Human Belag rttt Cltlaea Capca 
7, ^abova) . , 

Sm so, "cha aowts sastaiaad go^arimaat p7ohiblclQas oa haadllng 

vaaoiboua nakas or drlakiag polaoat a^aa as part of a raligious aaremoay" (ciclag 
Cha Sw^m md Masay oasas fmmd aote 74, balow) . Hepaalel*'^' ?^cy » 46 U.SiL.W; 



Boagd of .IdttCatAoft ^v. AlXm , 392 ff.sr-236 i 247 (1968). 

S5. No deubc, a±ia_;i;^if-fl«iEh. achoola cm K«lp than at^ opea, at least for 
awhile.**' (It la also posaibli,, eourae, that ttoQ^Buch taliiace W public J 
fimds ett uadeEslae such' aehools — a eonsideratiott 'to be cakea iato acco&c by 
ehe ./yBspoaflible piablic as ^eU as by supporiera of these aehools. See aote 

It has ba« astiesd. that thm Coun ''afe^tr hii;d chEC freeing pr±v«e 

. * 

ftmda for aeetar±«i uses Hiwalidatea ocherW.3e secular aid to,rellgiQus instti- 
tueians.'^ New York Cathedral Agadmy . 434 U.S. 125, 1J4 (1977). Still, It 
should be atphaaized, with a view to Mnatitutional litigation, that Title 1 
^eadittures eaanot replace fttods that^would otherwlae be h«{dgeted by the re- 
eiplant lehaola. Set Che tmt mt mtg 5,'abovei a^iQ, Appesdl^ I, pmgm 6l/ 
abo^« 3ee^ M well, aete 87, below, * 

66. EiferTOn Beard of Edugatlgp , 330 U.S* 1, 24 (1947). m sum 

Chat our Romaa Catholia friend of a chMlagii^ mm of aisd would diaaaac 

frott JuseIm Jaekaom's IdeatiJiaatloa of "the rock on whieh the wholeHtruc- 

cure resta." See, e,g,, Hatthew 16i 18-19. Coasidar, alao, the lignifl- 

caace of the followlag aewa rsporti 

The R#v, a* Robert Clark, super lateadeat of ichoola for the Cacholic 
^ahdlocaaa of 'Chicago, has realgned, it was leamad We^eiday. ^ Father 
j» Clark, 51^ who hms headed tha area'a Catholie ichoola aiace 196a, prob- 
abiy will retufa to work as a pariah prla'at, Magr,. Francis Brackdji, 
vlaar general of tha archdiocese , aald, v Father Clark told Joha Cardial. 
Cody bf his dacisloa last Thurada^p . - 
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' Th« ^il7 grtod Iriad got to him aftar aore niae yeari " fiats 
• BradcL^aia, "He'^pggbabj.y,7wm cake togcheg parlMh, ' Meeg ak. le ' 
"^3 Qug ggal Bl ssioB asfBglMCg to wock dlreetly iritOoula ." . 

;:ehie«KO Trtbime^ ^^ 3, 1978, a«e. 3, p. 7 (wphasia added) . That la, 

•ducatlen ttd "wsrk/i^ directly with souls" leai, to be quite diffmreat ac- 



67. ■ Ahlg^i>r.B g^h»»i Digtriet V. Sehtopp . 374 0.3." 203, 229 (l9B3)j(e{>n- 
currlng eplaisa) . ' " , 

68. v^piii^ggr, 421 n;S. 34gv3e6 a^^^ ' The quotatloa kreia ' 
JuatiM Bremaa ia«y be fouM to I^on v. Kurt mm .: 403 U.S. 602,' 6J7 (1971). 
(ais paasage fiem Justtiee Scis*art ia teproduced b^ Justice Blaetaua, his *; 

piaioa.fQg the Court la Xo^m v. Walter 433 U.S. 229, 249-250 (1977) . > 

'69. ^ek^. fittenser, 421 U.S. ^49, 366 (1975). See, also. Wotoan v. 
^le«, 433 U.S. 229 , 248-251 (1977). 

70. ^on V. ^rtznan. 403 U.S^. 602,' 628 (1971) (eoacurrlng opiaion by 
Juaclce Douglaa). 

. 71. aid ,, mt 641. ' - . ^ 

72, Smm iqaatsplQ/ The CQnacicutloaaliac . See, also, aota 75 /balow, - 

Of eourse, arttiaisai ol Caasimlst Pa^|y pMieeutions . was qvtltm liaitsdp aiace few 

omfed 4bau£^ what happamad Co ^i^^cu Catsmmiaca (perhaps a^em fawa^ than those 

^ * . , ' . ' ■ ■ . / 

*wbQ ittaad the diatortlsg affects aa ©ur fs^elga policy rasu^iag from ow doMsti^- 

^'"^ 

* 3Qte 131 bal^^s * 

mbsMatioss) * Saa aeta 38, abwap^. But ii^ifidttt musters of ©uy fellow citizens 

ha^a urad about ebiff^^Hipdmadrad tchoola ud about a readlmg of ^a Conatitution ^ 

4 . ' ■ " ^ 



^fc&S " "'-^ • ■ , ■ " ' ^^"^ ' ^ Notes . 

it suss to lay that tt* Csurt^^'spea^ u th^^i^y^f |be C0UCltutlgm^^- X Sae 
.Mte 98, fealew* , Coi^ire IsaaMpla, rte QwatltugloMliJCi pp^ 431, 499, 583-584^. 
BQ6f ''^ iNblie Ia£MM€ ia friraej," 26 Dtf Aig Ra^, 767j 'm. m, 46 Cll77) 

73. Saa Uaitgd Jcaeaa v. RaTaolda ^ 98 ri*S. 145 <l878) i irlaee ^, 'MMia- 
ohuaatts , '321 "U. S # 158 (1944) . la ttM^ si^fefisv Loatop Is, qtiita usaf ul*/ 

Sm aota 131, balow* 

4 ' r 74. COTfta^e Piwpla Wgodir: , 61 Cal* 2d 716,^40 Gal. Epcr. 69, 394 2d 
813 (1964) s WlgcQMia y# Ysda^ r 406 U*S. 205 (1972) ; Wal£ar Baraa, Tha FlrBt ? 



Amaaaaant and £ha futugt Qf toa^laML OCTQggaeT (Naw Torki Baalc Boaka, 19/ 
pp. J7*29, 40-4i, 42, 78i But saa, Th©!^ Shaffar, look Rayiawi Walta^ / 
Bayaa, fha.Jlrst Ananctemt , 40 Eaviag af Politics 271 > 273 (1978). Saa,,:Mao,\ 
Stata yal Swam ^. Fack ^ Tami* . 527 S*.W*2d 99 (1975) ,. cart* dsilad, 424 U,J. 
954 (1976); Stata ^laey , 229 N.C. 734, 51 1. 2d 170, mppaal .^mif^ad, 336 
U-S. 942 (i949). Saa mota 62, abo^a'* / . 

75. Saa, a.g*, 4sastaplo; ''The OMaiiomai of- Fraadom of Spaach^'r 5 Political 
BcimM Ravitwar 383 (1975) . Saa, aljo, mota 115, balow, : ^ ^ , . 

76. Frasld^t Joha F. Kaanady, quotad by Justlaa Douglas in Til ton v. Rich^ 

: ' . /■ ' ^ "^^ ^ ^ 

ardaoa , 4Q3--y.S, 672. 690 (1971) . = Justieaa Whita md Rahnquist , on the ' other. 

hamd, inaist that it Mkm; laMa for a State to support tha aeculM^ part of a 

ahild*s aducation, wbaraTrar^t la givaa, si^ ^^^ pittangsr , r421 tJ.S. 349y 

39S (1975).| ' GQ^.ttaa Nyguljt . 413 U^^S. 736* 814-813 '(1973), 

■ ■■ . ^ ■■ ' ■■ ■■ ^ ( - • ' ° ' ■ '■' ■ 

= - ■ - . = = " . . ^ ^ ^ • • = ■ • . 

77. No doubt, Bomm quaatioa willfba raisad by cha eonaoiemtious about on^- 
alta- daliveiy of tha a ericas ptevidad to siudaata la ahurfih-sponsored schpols. 



. / 



But it- ihouid.aj^Q be tvldaat^ from I jhdve sald^ that there is eomkti- ^. ,. 

tuCioxial ^^aessl£7 fe? 1^ X, below; 



aa,so, Bste 166, b^ew. . -^ ^^ ■ ' 



78. Aa mtm^^mmfmr pt^lm with. ihrn^Xitt' a t3tmhl£$hm^t Rellgiom 
effprts aver the fears is ©m to whieh I have alrtady aUudedi "the Court haa 

_ ' = , . ■ ~ * , ■ . . . % 

MBSiderad itsali abllgad, ^owere^ md qualif iad to eoaaidar the balisf 4 aad 
tnt^tions of thoa^' eemduetiag the private sighdols to whieh pubJ4.a fund^^tiave 
' been aUo eat ed* *That iJ, the Court hM beto aora •■religioua" C^r ^dQetr^Mir.e) 
thaa paUticai (or s tot eCTan 1 ikm) la aaaesatag what h^^'eM^.ta aad ^btiMuse of- ■ 

ahureh^sposjorad schools. 

^ ' . . . ^ r ' ' ^ ■ ^ . - J s = ^ ^. ■ - ■ ■ 

^ ^a coi^t haa been ware of fihia probiam- Thua , it*was observed ia New York 
V, Cathadril AqadegT * 434 U,S.; 125, 133 (197?), that we aaaaot have courts uadtr* 
taUjag a "search for reiagiaus oea^ng to evei^ olaaaroom ttOTlaatioa . 
,Evtei, SQ,^ It has iatTOded itseJ^ aora Md sort tot© queatioas . that it htfs a© buai*- 
aMs fodliag aroiiad with, 'Se# aota'SS, iiova, no teg 134, 147, belcrw, 

■ ^: n - . , ^.^^ . ■ / . / . ^ ' . „ . . ^ ...... 

79* Sae Hiaeriville School Dist k v. Gobicia , 310 0. 1*386 (1940) : West 
Virgiaia State Board of Educatioa v, ^Bamatta , 319 U.J. 624 (1943) ; Irvtog 



b illi ard, "Httgo Blaok md the ii^ortmce of Freedofa,** 10 ^aricaa tfniveriitv 
L. Rav , 7, 13*13 (1961)* la aot Abiagtoa School Distrlct "vV Sehempp in the ^ 
^bitia-Enga!^ l^f "Sea. i^k. . 374-^g*S. "^03,-^2^8, 308, n. 4^^ ri963) . See, 
also ,^ no tea 102, 131, 169, below. 

80. One is reminded of John Hilton's tract, "A tra^^^e^f Civil Pother „ 
ia^ Eccleaiaatical Causes; Showiag ttat tfc is not lawful for my^^mi^il power 



on earth to^eoffipel in matters of religion,'' Milcgo^ Comnlete pQamg *and '^Prose, 



ed. itevTlet T. Eughes (ladiaaapolls: Odyssey Fraas, 1957) , jp. 839.' See, also, 
irid . . M. S7S, 791-792, 869-870, 879^ 89S-|896. See, alio, aote 10, ^to^, 



81. Sae« e.g#, notii 25 , abcr^a*. Iiidlaatlvm d£ these abmettms la tha 

.Ine. Wllsom . 343 U.S. 413 <1952)^, \. ' J v^^^^^. ^ , 

. 82_. Anas€JLplo» ComstitatloMlist , pp- J08*509* vThui, rtligloua liberty 
la l^t^oately relatad ta fnedos 6fi a^sssh md sf thesjp^eas^ imdar tha Constltu- 
tlQa. Ibid *:/ p. 672^ Saa netaa 326, 160,' b^©w. - " 



. 83 f BI^Ti^hard,- toerlem Friadgm and Cathdllg. Power ^ 74, It should ba 

ganaraJdi^/^ldamt by mow that Ro^m CathcAlci, father ^ or mot producta of pB^WQ^ 

chial sahgols t Mt lass patristie thto tha gaaatfsl rua ©f tha' pepulatioa 

la^fthis ceus^ty. ^Tha'^^tfia Cachdlifesn IstarMt la liberty is^ saea, in affect, 

la thai^ 1943 iaalstMce .that Federal aid t© sduemtlOT (of which thay wmmt 

thaii fair shara) should mot be permitted to "iatgyfera with l&cal coatrol of 

the purposa ud proeaasas of eduoatfom. Ibid . 1 p. 92. Thay had also ^indi- , 

^^^^^^^ 1 

oat^, is the. same statmmti tHat my Feder^ aid to educatiom should ' 'make 
mandatory Jhe ipe^ugiloa ©£ Catholic schools id Ita^ bameflts^ " Id* 



84. Similar assasCTaata cu/ba mada,' of t« ei^asptlofis for religious or- /' 
gaai^atioms or of draft ^e^tioas for Qaaeciamtioua objectors* Such matters 
call for policy deta|^matioms 9 to be adjusted u clrcimstaaces chamge. 

' . The ^rtiles s^ght ha^e to be chamgftd * f or es^^le*' ' if -, every hsuaehold ia 
towcL should be ;>das^^ separata church ^uildiags. See,' lor a ipreadiag abuse , 
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"T«-ixefipt Property is Coi^iai tau More aad Btori Hdney,^' Parkda , February 13» 

Nen York Ttoea . Bfaiy 8;^^a|7f^ wich ^ Mat ira' 

iBln1*i twiV* Chicago^ tribufle .^ June 12, 1977i >^afe, 1, 'p., 4; "Beeffine a Jttaiattr,; 



Up i 



Safe Up 4 Chureh, k^oii Tuas^ 'Hodesto MMai^* Urges," Wall Sjrsat Jaurnal ^ 
July 13, 1977y 3pr"VChurcLh^ hai |2 .^tf^^cut plm for homaowaars^'' ChJ^Sb 
Ste^tlaag i August 20, i977j 7. Oa tha other HiiiV .haYa not Ai^feicmai al-' 
iimys "tawwa'' what eomstituted a "r^iioa" f or dpistitutidaal pur-. 

_ * - ' > ■ ■ - i^'- ■ ' ' _ ^_ ■ " • ■ 

posas? See, a.g*^ .The Twenty- thi^d'Pia Sea, also, Ualteed Statas Ray- 
aglds, 98 U.S. 145, 162f (1871) i Ualt^ Statis Rudiv 288 F. Supp. 439, 445 
(D.D*C*C 1968), Compare note 102, below* : 

It haa baea oba^^^d that the C^urt "haa fcraditioaaliy asauaed t^t the r 

* ' " ^ * ^ * " ■' * •. ^ 

^esptioa /of coriacleatioua objeccon from ^Utary larviea/ la a matter of ' ^ 

. ■ ■ - '^^^'^"^ \ ^^-^ - j-^:;- - ■ ^ ^ ' ^ ' ■ ^ ' " - ' " 

lagialatlv^ graca^ ^ot eeftpaJied by the free nerblae elauaa, aad doms mot 
1 lolate tha establiataaat clauaa. '* Guathw , Caaea aad Matariala oa Coaatltu- 
Qloaal Law, p* 1527* ^d It haa ba« asked, "Do chji^mq^^ 

of ,:tha, religiom alauaes aaat doubt pa^ those aae^ptiona?" W^, Conaidar^^vJor 
««pia; Juatlce Harlaa' a/aaiTlte aa recorded la the £est at mote 132, below. 
Cctspare^aataplo, The Coaatitutioaaliat . pp, 40-41, 29fi-297| aote 132, below, 
; la aay ev-itet, do Sot tas aad draft ^asp'tioaa pay more reapedte\to "reli^ 
gioa," and eacouraga it mora, thaa does iMiitted public finroeial aupport by/ ■ 
th^ publia pf church-apoaaored aehoola? " i 

See flotia 35, 86, balow, ^ . = - 

85-.. - See Imanuel Kaam, Educatiom (^a Arbori ^.Uaiyersity o^ ^ttahiga^; ' - 
Preas, 19^6)% p, 84^i, "/W/.a ahauld seek early to £a£uae into ehlldrea ideas - 
aa, to what la right a^d wrong," ^ K^t " cm s^y this even though he ae^^ to- sa-^'. 
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Notes 



elsewhere, chac everyone , iaeludiag, child^^^ kaows everTtbing aeadfui about 
noralicy without the help of phUoaophera. See, also, the Augustine refer- 
ences la Mte 53 , above, ... 

CoWare ^f^ent for the "«lt±eal aeed aaong us to trala properly . 
the character as well as the Mderstandlng of the people of this country." , 
Aaaataplo, "Mr. Juaclce Black, His Generous Comoa Sense and the Bar Ad- 
alaalon Cases," 9 Southgeate m UnlversltT Lav Review 977, 983 (1977). Coa- ' 
sitfer, also, Anaataplo, "paasioa, Magnaaiaity and Che Rule of Law," JO Southern 
Calif orala Law Ravlaw 351. 369-372 (1977)' (on "character and freedom"); "Natural 
Right and thB American Lawyer", la Huto Beiae and Citizen (which Includes, at ' 
pp. 56-33, 25S-2S6, my reservatloaa about certain Romm Catholic dlstortlona 
of Che natural rlfhtt tradition) | notes 97, 121, below. 

Consider, as well, the account In the ainth essay of my U^^^^ Being and 
"•^^^^ voliaie of a decade-long "character and moral fitness" litlgaclon which 
would have had a quite dlff erenc outcome If the bloc of Somm Cacholic bar eoa^ 
ffllsaloners. involved had voced aenalbly. Certainly,^ a sensible vote in- chat"" 
matter— racher Chan a voce, distorted by Cold War fantasies about Amerlcaa' 
"Communis"— would have honored the great Romaa Cacholic aatural law tradltioa. 
See Willian J. Martin, 2 Loyola I^w Times 8, 13 (1962). 

The argroent of chla note Is closely relaced to chat in note 84, abpve, 
md to that la note 86, below. , * 

86. These "deliberace declsloas" affect how far one pushed constitutioaal 
a^gumeacs for or againsc any group' g activities. See note 164, below. Thus, 
the great coacjlbuelona thae can be made by Romm Catholic doctrines to our 
aatural rtghc opinions are, la a dangerously relaeivistlc age, co be encouraged 
aad.supporced (wKattever one may think 'of the theological presuppositions of 
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those doctrd^es) , ^deedp if only for this reasoa, the achoola sponsored by 

the R©maa Cacholle Chureh la this eotmtr? should ba eomeideffed a great national 

resource. See motM 97, 121« L56» below. CoWare note 53» above. 

Consider, in tMs respect, the balanced assessment of her church by 

ilster Candida I^d, Fresident of Rosary College , in her essay, "Why 'I am Still 

a Catholic" (to be published, by DoiAleday, in a collection, . StUl Catholic ?) 

. . * I regard the Catholic Church as k great, civilizing force 
helping to pro^de growth and order. It Is an institution worthy 
? of respect ud regard— md of ay ^legianoe. But as Iv write this 

I do not irtsh to appear imcrltical. There are practices. which I . 
decry— not ^my, but some regrettable, perhaps ev^ deplorable, 
Ronald Knos could not have beM anlj jesting when he said that if 
one is going to travel on the barque of Peter, he bet'ter\ not look 
too closely into the engine roes. Machiavellian politics have 
mevef been confined to the seMlar state, tfor to Machiavelll ' s own 
century* From time to tis^, one finds in the aurch sins of omia- 
slon as weJJ. as co^sdssion, ^Matural narrowness, and missed oppor^ 
tunltles. * 

The Church's Jmus-*!^^. approach troubles those wtfo are not Catholics 
as well as some who are. As one lAo is not a Catholic, George %toastaplo 
^ote to hlso book, Ht^n Be^g^ md Cltlien : "Anoth^ Inatmce that dia- 
turbs mtfiy good sea tiday is the teaching of the Roman Catholic ^urch 
with respect to birth control. If its prohibition of certain mMna of 
birth control were regarded by the Church as Is, sayj a requirement that 
mamt not be eaten on Friday p that would be one tMng*-and, indeed, some 
restraints could be salutary to some places, or at some tlmea, if 

only to toduce human betoga to reflect upon the natutai order of thtogs 
mi the role of s^Eual activity to itf. But when the teachtog la tosisted 
upon (with an effect on public poli^) aa a univeraal and unalterable 
dictate of natural Law— which would be btodtog on, ail right-- thinking 
, men and women, not Roman Catholics alone=serioua problms ariae. . . * 
Thus the Ro^m Catholic teachfrs who have done so much to keep alive 
the natural law tradition among us may, by their evident disregard of 
considerations of pr^^iJence, be InhiAittog others, to a world beset ^7 
\ mprecedented populat-Lon growth, from taktog that tradition seriously." 

\0n the othtt t^nd, frofessor Anastaplo crests the Church with Isportmt 
iW^cing on the mrallty of war. He writes, "But to another reaj^ which 
has to do with deliberations about the prospect^ md conduct of Mother 
world war,^ Romm Catholic thinkers aeem to be amrag the leaders bring- 
tog i:o bear on a new problaa some old teachings. Even notorious Marss- 

" Ists aave praised papal statements on ^his subject*" 

Prof esseV Anaataplo ' a r^arka darry a perversa compUment. They would 
not be made about an inatitution that lacked standtog* . * , Because 
che Catholic Church is an toatittutlon Mpable of monumental tocfact for 



good, decMC ffl«a woaea ^cah It with lat^«st: and comaem* 
They look to ifr-^or staad«ds^ They do .not wish to It i^^ - 
tar or fail t^ aeWa^m the good possible. ^ ' ■ 

Whtt^ say- that one of the reaaoma.I as still a Catholic is be^: 
^^e 1 am' h^ped by the Church's, emmciatlom q| Ita feoral aode, 
^ : X M mot implyiiig* that dutaide of t would , ^ 

ao*t be able^ to buUd a Mral poaitiom. To hold this would be 
ludi^Qus* s . ' 

UaquaatioBabiy^ however, there would be for me greater obataalea 
If I tried alone to aeareh for a mormlaode^ ' The greatest diffl* 
aulty ia the search today results from the diirepute :iato which 
aatural right has faU^^ I doubt that aoat Catholics are aware • ^ 
of the batterlag aatural right (or to use the sore Catholic term/ 
aatural law) hM suffered,* , \ 

Critiea of the Room CaChollc Church abomad, of courae. Consider,, for 
e3Easple> the paaaioaate coaclusloa pf Da^d lima* a The -Staadard of Taste . 
Coaaider, also, John Deway'a charaeterliatlom of the Church as "a powerful 
reactioaary world orgaa^atioa." Blaashard, itoerlcma Freedom aad Catholic . 
Power ^ p. 106, Oa the other haadi a such more aeasible aasesaaeat of the 
Church M7 be found id tee'Swaujs, Whae la Political PhllasophT ? CGlencoe.' 
The Free Preaa, 1959), pp. 281-286, 306-311. See, also, Aoastapls, The Con- 
stleuelooallat. pp.- S10-612| aote 121, below. See, as well,j'ldmind WUson, 
The Shores of Light (New York: FMrar* Straua md Toungp 1952), pp.- .436-439 ; 
Jasea Joyce, A Portrait of thri Artist as a Yoimg Mm (New Yorki ,?iklag preaa, 
1956), p. 244. ("I said that kjave lost the .faith . , ."). 
See notes 84, 85, above* 

8f, it la far from clear ^ , by the way, that church-spoaaored sehooli 
beaeflt from Title I paymeata, to the aease that the' availability of the^ pay- 
meats is cyitieal to whether they stay open. Of course, they do benaflt in 
that their atudeata beaefit, ' thereby making such schools lesa uaattractiva * 
thaa they might otherwise be* But the fiatocial problems ehurch-spbasored 
aehools do have, it aems, are aoc directly affeeted by Title I paymaats, 



O ■ ) j 



which go M publiG Inatltusieas md publift ©sployees h©aee do mot permit' 
privaes sahools to sa^e auch (if at all) on servibss they ©therylse have to 
pro^de. See aote 65^ above. 

88. The problem of attpe^riaionp heaae ■'^terfareaee," presaat^s it* 
self whiethfr or aot thepe is public funding iavolved* But that problem does 
tead to become more aeute when the govermeat begias mylag' some of * tha bi3J.s 
(as ^ollsges and uaivariitiei have iMrned la' rt|feat years) * See note 
l69,^below, Ivea so, it ia generally reoogaiied that States are already em- 
powered to assess pr^vace sohools not only for health and saJety but also for 
the kiad and quaUty of education they provide, Thmc is, all schools 4^ th^s 
coitttry are to soma extent" pub'UQl npae is fully private. . , 

Conslidar how the probl^ of superrtaioa appeared three decades ago to 

one deter^toed cfitic of the Roman ^atholio school systm: ? 

Whm Cathoiic writers discuss the virtues of the^ parochial^iahool 
systM md point out that the ta^aysrs of the Uaittd States would 
Imve to, pay $421,000^000 a ywr ia addition^ taxation if they as* 
simed? the burdm of aducatl^g ^1 o4_America*s Catholic children 
in public schools, thi^ do not include ia their reckoning aay of 
the social gains that would accrue from better ecbno^c standards i 

Catholic teachers, nor do they include aa astimate of the 
social value of superior pub^e education. 

One reasoa the public taows sof little about the Catholic schools 
is that the public agsaeies of the VMious states which are sup^ 
posed to escereise some supervision over Catholic education stu* 
diously neglect this fimctii^. Moat state legislatures provide 
their educatidaal deparraeats Trtth no funds for an inspection 
force. The public never hears of the mforcttents of standarda 
' ift these Catholic schools or of the deficiencies is the system* 

There is a motive ia this neglect.' Politically speaking,' any 
^ ^ action that ^ght offwid the Catholic Church is a "h©t potato," 
No governor or state board of education is ansious to grasp is* 
All the states have s6me kind qf legislation on t^a matter df ' 
eduMtional standards because the Catholic schools have bem: 
accepted as substitutes for public aducatioa under the state 
csmpulsory^ed^catlon Lawss but there is little attMpt to en-' 
force standards «cept in four, states, "State approving agen- 
cies'* give perfunctory approvai to almost anything that the 
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CaehoUe hiMarchy earts to aoasidar adaquate. Ilia ©nly things 
that are ehacked eafa£ij,l7 ara attead^ca Che gi^^g oi Mt^- ; 
tala raquirad aourfea. I 

Bljaahards teerleaa FreedCT md Cach^llq Power ^ p* 73, ' 

89. Thus^ it Is SOTi^eiies saidt private ^achool ehildrea^tend to do 
batter la readlagi lass well la'aath, than do publie idheol Qhildraa. Sae, 
alaot aote 53t toove, I- 

90. It la true that some sacts aay ha too seattered to be able to es- 
tabllah schoola of thair others may be la pr^iple kgalMt thepi aad 
stUl othera may be la fa^or of a public schoql system. 

91* U it should be datemiaed, however^ that all childrea Jm a State 
are ^titled to la equal share of the eduoatioaal fuads of chat State^ then 
it would beeose a aiqe^ queatioa ^efher ffld how private school ^Udrea caa 
shara^ la those fwda. See aote 159, below. 

92; Flaree v. Soaietr of Slaters . 268 U.S. 510 (1925). A related aasep 
which 1 coaaider dubious also^ is Mayer v. State of Nebraska . 262 U,S. 390 
(1923), See aote UO, below. : ' 

See^ OB Pierce d Staphtt ^oms, "The Separatioa of Sohool md'Sta^it^ 
fierce Reeoasidered, " 46 Harv'ard Educatioaal Rw . 76 (lf76)j Rlehard A, Epstein, 

"Subscaative Due Process By toy Other Name," 1973 Suptfrna Court Rev. US, 168, 

J i it'- 

171; Oriaaa* Reli^ioa. The Courts^ md Publlf'' Police , pp, 116-127 (p, 118: 

, •'■ ' ^- ^ - ^w^^"^" ■ - ■ ^ 

''Htt Lerner has arfuad that thie Suplceme Court la the Oregoa deciaion cook the 

firsc step ia breaklag the separation of chjrfffi^ Md state whaa ic 'decidad 

. ^i-'-^' ' ■ ■ * 

that a religlQjsa' group could aot be cospelled to send its childrea to the public 

schppW^ aad it could rua its owa schools at its own ^ense*'*')^ Compare Ever son 

Board of Sducaclon . 330 U*S. 1, 27 (1947) (Justice Jackson, dissenting). 



93. Nor li there a ^ear^ciit natural-yight mandste for such parental 
rights. See, e.g., FlatOp Laws 0^ for the right .to sax abortion either, 

for that Mtterl See itoastaplop Human Being and Citizen , p. ZSSj n. 41, See, 
aliOi notes 8S, S6, above. 



f • " , •^ ^ • i ■ 

' , ' 94, See, on both "the right to emigrate" and on the liaits of a comu^cf^ 
benefit theory, my esaay^^on Plato-s Apology arid Crito in Hmaan Belp:p^€Qd Citizen 

95* Wo Iron V. Walter . 433 U*S. 229, 256 (1977).^ Jfldted, every|opinidn but 
Justice Stevens's, in Woliaan , addresses itself ^j^p^^'fihe "politiaal Mntroversy" 
criterion* See, for a review of "pollttj^S divlsiveneaa" comtnts, Pii^l Wt 
Grace, "Church and State: The PAit, Preseit, and Future of '•State Md to Paro- j 
chial Schools," 9 Southi^^^ern Univ. L. Rev . 1211, 1219-1221 .(1977), See alao, v 
Everaon v* Boagd' of Education ^ 330 U.S. 1, 59 (1947). Compare New York Timas 
V* Sullivm , ^76 U.S. 254, 270 (1964) ("a profound natioi^al comitment to the 
principle that debate on public issuea ahould be uninhibited, robust, and wide* 
Open"). See note 150, below. ^ ^ 

' 96. Juatice Black, dissenting, Koriigsberg v. State jar of California , ■/ 
366 U.S. 36, 64 (1961),^ See Blanshard, America Fre edom ^d Catholic Power , 

p^59f ; ^ ^ 

Chi^f Justice Burger warned, in his opinion iM Meek v. Pitteflgar , 421 U.S. 

349, 38S-3S6 (1975) : • 

, . Certainly, there is no basia in "«perience and history" to 
conclude that a State's atteopt to provide— thrQUgh the services 
of its own itate-selected prof ^ssionals— the remedial assistance 
riecessary for all its children posers the same potential for u^-- 
necesaary adminiatrative entanglement or divisive political con-' 
frontation which concerned the Court in Lemon v, Kurtzmm , M03s 
U.S, 602 (197ii/,^ Indeed, 1 see at least aa much potential for 
divisive political debate in opposition to the crabbed attitude 
the Court shows /in. this case. 

■ V 

f . ■■ !. ■ 

See note 143, below. ^ • . 



The coaeludlng paragraphs of m talk ©a church and state probl^s 

^jf:irtf^^uca£ioa,, which 1 gave ia 1961 to a "Uxmm Relaeioas WorkshQp*' sponaored 

by the Uaiveralty of Chicago aad the Natloaal Conferaace of Christians , 

Jews, indieate what should really be troubliag the public about ^ucation 

tod^ I ^ I 

, » * 1 have suggested that a critical problem with educatiQa today 
" is that 4c has leas influence upon the reinforcement of moral values 
than ever before ia the history of this countiy^ This is partly due 
to the d^^naaee in modern thought of what you all know and may even 
approve oi as "relativism," The ralatlvlst approach is aecantuated 
, whenever the teacher ia obliged to be "fair" to all sects in discuss- 
ing with the elass a subject that is at all "controversial" (i,e,, 
i^ortant) . Thus, the teacher mns the risk offeither triviality or 
blind partiaaaship. 

When education becomes provincial and limited in this way, it does 
make a difference who controls it* The batter the education, the 
less concern riead^thete be about who controls it, I, neei only re- 
, mind you of something that was once extolled as "liberal educatioa," . 
a rigorous course of study whl^ stressed such subjects as graOTaar, 
rhetoric j logic and mathematics^ 'niese subjects do not have implied 
in them (or at least do not havp teiplied in them as much as do such 
studies as "historyi" "social seiehce," and "ht^an relations") the 
preconceptions and contentions of one sedc as against another, toe 
result of Ifberal education is that both the teacher and the mature 
student are equipped and motivated to investigate intelligently such 
questions as those bearing oa the origin and purpose of life, 

conclude, then "^th the suggestion that the problem of church mxid 
state with respect to the-sdhools* t© saygnothing of its other man^ 
ifestations, takes the acute form that it does for us partly because 
of what has happened to our understanding of what education Is, Gen^ 
uine edueationj adapted to the capacities of students, would not only 
have made th0 general problem of church and state less toublesome but 
would also have been of iaestijMble ^lue in preparing us to think 
and talk properly about this subject, 

Aaastaplo, Notes on the First Amendment to the Constitution of the Uaiced Stat 



(University of Chicago doctoral dissertation^ 1964), pp, 788-789, See notes 85 
86j above, notes 121, 156, ^elow. Sees also, notes 53, 57, above, 

98w The Court -s pronouncements on the Establishment "Clmuse make not im- 
plausible the protest of Justice White in New York v. Cathedral Academv , 434 U, 
125, 134-135 (1977) : s ' ' 



' ' dlscrlalMMs agalMC religion and ia contrary to che " 

fund*ffleat«a eduMtloBal needs of ^4ha country. X dissent 

Jdupion Nyquist; 413 U.S.^56 (1973) j Uvi tt^ Co^itS r f^ 
349 (1975). and Wo3^ v. Walter . 433 uTs~229 (1977)f | 
(Tti|8 la Ms eomplete dissenting opJaion in this case.) \ 
t See, on the Snlth Act prosecutionr, notes 72, 75 above. 
And yet, it can be, said, "However unsatisfactory its reasoning, the 
, Su|»reme Court speaks as the voi^e of the Constitution." Opi^on o« Philip B. 
. in Constitutionality af t^ Illlnol. ..I,.... (Ei^aentl^^ 

school. Study Comlssion, State of Illinois. 1971). p. 8. (Mr. Kurland's opinion 
is drawn upo^for the citations In noti 33. above.V See note 72, above. 

99. 'Justice Stewart, dfasentlng. Ablngton School District: v. s^h^^,' 
374 U.S. 203, 312 (1963). ■ • 

.;100. See, e.g., Griswold v ^nnectieut . 381 U.S. 479 (1965); Roe v. Wade . 
410 U.S. 113 (1973), Ma V. BoUoniVlQ U.S. 179 (1973) • Carey v. Population 
Services lacamacional, 431 U.S. * 678^(197 D . Compare Justice 
Grlsvold V. CQonectlcut . 381 U.|. 479, 5U-516 (1965), 

■ f ■ ^ " ^ ' ^ ' - 

' ^101. Reynolds v.^United States. 98 U.S. 145 (1878). See, also, Abingtoa 

School District V. Sehempp . 374 U.S.^Q3. 249, 254 (1963). 

' ■ '\ ■ 

■ 1D2. this element in the American char'acter "can also be eatploited, as may ' 

be seen in the religious fraud case. United States v. Ballard . 322 U.S. 78 (1944), 
329 U.S. 187 (1946). See An'^taplo, The Constitutionalist , pp. 532, 561. 

Do not tht Sunday Clos ing Cases . 366 U.S. 420-642 (1961) pose coopulsion 
(or free exercise of religion) more than establishnent of religion problensf ' ' 
Both kinds of challenges were made there. 'On Che two lines of cases, see the 
t«t at mote 79, above. 



103. That csedo 1« sec fotth la the text, at note 123, below. It has 
been eepeated aod cited la many eases sinee Everson . Sea, alao, Hugo L. ilefek, 
A Constlt utlooal Faith fNew York; Alfyi.ri A. gn»pf iq^q) "p , 

^^ustlce Jackson, In his Everson dissent, acknowledged that first Im- 

f _ T 

preisien had been with the majority poaittloa, 330 U.S. 1, 18 (1^47). Thus, " 
Justice Black's jud^ent (as dlstlBtuished from his credo) la Evefsoa can be 
seen as conceding something to that first Impression? See, for my reaervations 
about Justice BUck's "establlstaent of religion" opiaions, "Mr. Justice Black, 
His Generous Coimon Sense and the Bar Admission Cases," 9 Southwestecn Univ . 
L. Rev . 977, 1024-1025 (1977). 

104^. Walz V. Tax CoEmisslon . 397 U.g. 664, 669 (1970). 

105. See Wo Man V. 'Walter . 433 U.S. 229, 252-255 (1977). See,, also, page 
above , 



Also puzzling Is the Court's reluctance to permit public employees, who • 
are presumably untainted by seccarlm inclinations, co enter church-sponsored 
sehoQls to perfqrm their duties m counaallors and theraplats. See Wolnm 
Walters, 433 U.S. 229 , 244-248 (1977) . If the churehes apoaaoring theae 
schoolg want to^rua the "riak" ©f having children^ ^oaed to differant ^lews, 
why should the public^ra? ^ See %otas 23^ 27| above. ' 

^ See, on ''entimgleaeat" coaeerna, Walg v. Tak Coamiaslon . 397 U.S. 664, 
674^(1970); Heek v. Pit tender , 421 U.S. 349V 371 (1975). Sea the tk^t at 

7' ■ ■ ■'. ' ■ - ■ ^ " ' ^ ". \ """" - 

no.te 125, telow, ^ ^ \ 



1Q6* AbingtoQ School District Schempp , 374^U, S* .2^3 , 29^4-295 (1963) 
(eoncurriag) • See Morgan, "The Establiahmsnt Clause and SeetariM' Schools , ' 
1973 Supreme Court Review S6. 



107. Guathftg^ Cases and Materials on CensticutloDal Lavj p> 1505* Saa. 



108, Sea Che text at a©f£s 72itSp ab wt. 



'I 



109. temoa V. Kurtmaa . 403 U.S. 602, 651-652, 660-661 TISTB: 

no. Ablngten School DlatrlcC v. ^Sehempp .'' 374 U.S. 203, 254-259 (1963). 
S« Wimam W. rrnn%r>- PaUti^^ and the CaAtlgjitleri (Ghleagoi Uoiv. Chicmge ^ / 
Press, 1953), fp^' 1057-1058, 1060-1061, 1972-1077; Aaastaplo. The Congtltu- 
' tlosaiist , pp. 19, 81-84, 171-174. ^ 

■ . -, . ■-.■•\' ■ ■ . ' ■ : ■ ' ^ *• ■ 

111. Sae Dprsea et al.i FQlltlcal ^d(Cl-^ll Rights la the United States , 
1, 1170. ^ . ^ . .. 

112. Guathar, Cases Materiali en CQQititutlQpal Law , p, 1462. 

' 113, Abingtoa Sehodl District v. SchMf'i\ 374 U.S. 203, 310 (196|) (dls- 
sentlsg). I win Qonsider %n the next two seet±©as of this memorandum how 
the maaalng of ''astablishmeat'* ItseU has ehaaged and how the States 'Ha^ had 
e^Etaaded agaJ^sc them the restrictions srlglMlly intended only fap the Feder^ 
Gavernmeat. 'Hieaa changes ata due lass t© Qhanges la the tonstltutien than to 
shlfts-ia thk fahioMble dasires of iatellactuals. See note, 164* below, 

114. Annals of Congress (The 'Dabates and Proceedings la th^ Congress of^" 

the United Scaces) (WashingtonJ Gales and Soacon, 1S34) , €, 730. See Anastaplo, 

^, ' ^ ' ■ ■ ■ ■ ' ' ■ ' .. ■ ^ ' . 

The Constltucionallst . pp. 30, 36, 290-293, -kib, 484. , 

115. Ibid ., p. 291. ni^.. enduring distinction between' ''f^^ 

^ .establiahaent" remains in discussions today of CoOTmism (the "catholic religion" of 

the Twentieth Century?). See Pierre Hassner, "Eurocomnmlso and Western Europe,", 
, MtO Rev .. Aug. If78| Leo Strausa, On T^raimy (New fork: Free Press ,^ 1963), p. 226, 
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■ ' ■ _ lift'- ' Notes 
Notes " — 

■ .., 116.' S«« Ravnolds V. United States . 98 U.S. 145 . 164 (18,78) ; Everson v. 
B bard ofi Idueatlon . 530 U.S.^ A, 16 (1947) . 



^^^^^ 



117. Dorsea golitical and Civil Righta In the Unit ed S^Bt^l, 

'1169. Consider, for esa#le, Sibfgem^lngton's |arewell Address. ) . 

118. .Thus, Madison h»d: to assurehts colleagues In Congress that the pEoppsed,, 
amendm^ was directed agaifl^t any Leapt to establish » "national religion.^', 
Annals Of Congress;, I, 730-731. |e>kaitaplo. The Constitutionalist ,. PP. 436,;^; 
516. See note 120, below. 
' : 119. One exception-oay be the released- time case of McCoUua- v. Board of- ^ 
Education . 333 U .S. 203 "(1946) . See note 37. above. 

12C^ Thus Madison couW observe, in the course of debates in the House. of 
Repres^t^tlves on the Bill of R±ihts. ^that .he 'Jbelleyed that the people feared 
one sect Bight obtain a pre-eminence, or two combine together, and establish a 
^ religion to which they would compel others to conform."^ Annals of Congress , 1, 
731. (It ^s on this occasion that he sugiested that It be specified that no^ 
"national religion" should be^established. See note V-S.^-above.) See Anas ta?lo,,: 
The Constitutionalist , pp.' 76-77, 484. 

121. I have had/ occaaion'to make the following observations in the course 
' of a study of' tincoln's Gettysburg 'Address s 

' 'we'mav detect these basic probl^ in our current church-a^d-state 
concerasr are we most, explicitly coticemed todji about the . 
ration of church and state" because it is an epoch when the blend= ■ , ^ 
' iag of, these two by the creative statesman ^is much more difficult 

thL it has ever been among us? The particular legislative mea- 
sures and judicial decisions which have aroused controversy amo^ • 
S in receht decades iay relate merely to essentially, desperate 
lirmlshes in a battle already ove^, One faction has a victory 
which it may not yet know it has won; the other has suffered a 
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dafea? which It may be futllely trying to reverse, th^ victor over- 
eatimatM the stTeagth of political iaitltutions; thfe vimqulshed 
uadarestlmates the relgatl#ss skeptician of modern relativima^V ^ / 

the problM of "church and state" may have become , so acute because, 
we' are at last in an era when the relation between the state aid the 
church la coaia| to reflect more than formal or> legal) sapatatioa,^ 
What had once been taken for granted^a seemingly Inexhaustible 
quafry of religiqus sent Jjaeat : ^dependent of gover control oir » 

concern*-*has had to be abandoaed. The at trap t tio* encourage by law 
what had once been produced by the",' coiEEiunity at large riiaes far-; - 
reaching lasuei of public policy .and constitutional law. , , . ' ; 

L,' deAlvareZp editor, Abraham Llacoln^ The tiettysburR Address and American ^ 

Cons t i tu t loaaiiam' (Irvingji Texaai University of Dallas Press, 1976)^ p, 169, 

See aotes 84, 85, 86, 97, above* 'See, alio, note 115, above,. - ' 

122. Rather, we are told of the "cimtilative criteria^__>whlch must be taken 
into account in coaaidering^aa "establishment" ch^lenga* See Tllton v, Mchard- 
son , .403 UpS; 672, 678 (1971) (Chief Justice Burger). We are also asked to be- 
lieve that the Jir St Amendment has ^^udiously" defined what is and is not an 
"establishment," See lorach v. Clauion , 343 U,S. 306, 312^(1952) (Justice 

(Douglas) , ^ ^ 

123. gversdn v. Board of EdueatjLon . 330 U.S. 1, U-16 (1947) i Is not the 

principal CQneera of the Establishaent Clause obscured here by the inclusion in 
its definition " 
/J oi elements more appropriate for the Free^etcise Clause? See note 103, 

above, . ' ' ^- . 



124/ ' Ablngtoa School District v, Schempp , 374^S, 203, 216-217' (1963) 
See 'Anastaplo, The Constitutionalist , p* 597, 

' ' ' ( 

12S, Walz V, Tax Co^isslon , 397 U, S , - 664XAJ4 (1970). I, on tha^oCher 

hand, see no constitutional objection to tmlng- cnurch property if we should 

want CO- See notte"84, abovei Ste^ on ageHpld b/oblems of taxation and rell- 

gioua exesiptlons (presented with a learned wit), Robert M. Grant, Early 

Qiristianity and SoeietT (San Francisco: ^rper 4 Row, 1977), p, 44f. 



126. ".Tbe lotiiaee tftlaCion between religion and politic^haa long . 

- recognised; ^See, e.g. . PlaW, Mpublit umt the •■first" law, but last men- 
recQgais^ _ ,„ ^T^ould call "religious Institutions,' ,„ 

Cloned ' in the ftoittatlon of the city . has' Apollo provide what we/ - , See, 
also ^ Books ;il and III of the Republic , w^ere.the first opinions to be addressed, 
if a gtfnuina coimunicy -is to be Ifevelo^^di ^are; with , respect to the gods ,aii#: tow, 
deathl See, aa well," . Attstotle, Politics 1331a 24.-31 . 133Sbl3-l7 . 

A aodem recognicioa may be leei in the obse^ation by a Roman CSthoUc ; • 
•scholar, "Although the proper, concern of thtf spiritual society is eternal life, 
its liberty is such ^an obstacle to encroachments by the state that every tyr^y 

is eager't^ suppress, it." Simon, The Philosophy of Deaocratic Goverment 

(Chicago: ' Onlveraity of Chicago Press, ,1951). p. 137. • See^ also, friedrich 
met«che. ^-n-'^- ^-'^ of -Waener (New York. Vlntagt Books. 

1967) , pp. 135-138, 142n; note 82, above, note 160, below. , - 

It may be seen is well, in an authoritative fashion for Americans^in ^ 

the rendering of. Divinity by the. Declaration of Independence in terns of the 
. Separacion of Powers recognized as the proper arrangameat o^ the powers of 

govemaeat. See Anaitaplo.V'The Declaration of Indepe^^^^ 9 St., Louis JJ . 

■ L. J. 390 ;.^OM05 (1965). . , , ^ , , 

127; See Hugo L. Black, ^t. , -My -y^^hBr : A R^embranca (New Yorki Randcm 
HQUse, 1975), pp. rq-l^^; A^^^^^^ri^, Th« Con^tituUpnalist. -pp. 497. 523, 611, 
612, 765 i\ See notes 85, 86, above. : • 
■ - 128. * Does noi°the cOTmunity have an interest in people .sharins "authorita- 
tive opinions about tie general , order of things and about the relation of the ' 
cosmic ordet;,^o morality? notes 49. 50, 85, 86, 97. 121, above. 

. '-.-^ ■ . . ' ■ \ , I 

.129. See* for Edmund Burke's characterization, Anastaplo, The Constitutiorv- 

'alist,. p. 665. See, also. Gibbon, Decline^d Fall of* the Roman mMS.y I> 395 
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rche 4aeurai propensiey tff the huaaa heart ^towards devotioa"). See, as well, *" 
Zorachiv^ Clauson; 343 U . S.. 306 , 313 (1972) ; hota US', above . - , . ; , ' , ' 

-• 130. : See, onj^^s^^e prohibitions in the Cpastliution, theiif uses aad. ' ; 
limitations, Anaataplo. The Constltu tloBall^t^ . p; 809* S^e, alsa^ Aoastaplo. 
■ "Librarians and^the Cause of rriedom." 60 Illiaols Libraries n2, 113 ("An 
absbluS^;;poaleion makes sense only ii we; are absolutely clMr abou^,4^at ie la' 
that should be absolut'ely protected. Such clarity requires thinking aboue the 
purposes of tha pfocectloti we wkat to ^tead,**). * . 

t " = " ■ : ^ 

■f= . . • . 

L ■- . . - . • . • - 

•131. ^iogcon School Distflet V. Schempp, 374 O.S. 203, 222 C1?6J). One 
^difficulty with Justice Clark's approach is seen in that ha has to speak of V 
'^U ,orthod03eies"— that is to say, no brthodoxy? ^But must he not speak of 
"ali orthodoxies," If^-thera^is to be the otthodoxy-eadQTOlng sffeet tradition- 
ally a&poeiatad with establishing a riligioa? ' ^ 

It i$ lABtrtctiYS to aotica bdw aueh more aeasitiTe osrtain Judgas ha^a/b^en 
to the prospect of religious coarcion Chaif to the prosptet of palitiaai coercion, 
Xhua, Jystice S^^twartp diasantipg, can speak of the *'eniel choice" of haikag to 
''ehoosa baween /©nf W religioua faith and /oum- bJ aeopomic aurvl-^al , Brai^f #ld 
V. Brown t ^6 0,3* 599, 616 (1961), Compare his support of the ma^orit^ in the 
Bar Atosaion Cases , 366 U,S. 36, 82 (1961) . Si^lar selectivity ^My(be ^^s^^ on 
the part of Justices Clark and Harlan* |ee Anaataplo, The. Constitutionalist , pv 
515, n. 51, p. 535, n. 97. Sea, al6o, note 72, above, notes 160, 169, balow. 

Sae, for th^ roots of such sensitivity with reapact to public piety , Plato, ^ 
Euthyphro i -Aristotle, Poetics * E* Coerner, Peter and Caesar: Cathoiic Church 

and Political Authority (Mew Torki Herder and Harder, 1965); John Locke, Eplstdia 
de Tolerjntia (tondoni Oxford Univ. Press, 1968) ; Robert Rodes, Jr , , Ecclesias- * 
tical A^^^3tta£i0P i^a- Med i aval England (Notre Damei Oniv, Notre Daaa Presi, 1977% 
tmo Strauss, Spinoza's Cfitiq^ue of Religion (New Yorki Schocken Books, 19610; ^/ 
Strauaa, Fersectilgion and the Art of Writing (Glencoei*:^ Pre6 Wess, 1952)\ See", 



Vtoia^ ■ ' •■■ : - Xil - Notes 

alsbt Ltte.Faul. d«Alva¥es,;»LA^ene| BesttSf Eva Brasn «ad GUa E. Thiir'ow. dttraBan 



Salty 'eif DiUaa FMia, lf7S)| Ia«y ?V Jaffa. Crlais of the Houae Divided CC«sd^;^.^; ^= 
ci^l Doubleday^ 19^9), Sm,. ^4 aetes 7. 10 p^lll, above, BOte ISA, bslew. | 

132^^ Wtlsh Vp Uoitgd Sfeatas a 398 U.S. 333, 35^|197Q) (aoncuCTlag) V/ 
^^t^^%w^lm^% %^tiJ^^%/)xnm^ it lli amusing to aoti«i aeho thoss the 
circuiar th€ distributiQnbf which helpad ssmd Charlaq T. athenck to prison " 

during the First World )^r: / ' . ^ 

./ - •/ . \ ' ^ ^ . \ ^ ; ^ ' \ - /' ^ 

The Socialist Party says that my iadividu^l or officeri of tha 
law eatpasted with ths adaiaiitratiQa of .eoriacriptioa regulations » ^ 
violate ^the p^ovisioas ot the United States Constitutioap th^ Su- 
;\ pr erne Law of,/the Land I'whsa they rafuse to recogniM your right to. 

assalrt your opposition to the 'draft* . 

If you are conseientiouily opposed to war, if you bslieve, in/ the ; 
-^cotaandmeat "thou?sait not kiU," then that is your riligioav and 
you shall not be prohibited from the free exercise ^thereof t 
■ . ' . . ' ' ^ " . ■ ' ■ 

■ In exempting clergymen and nembers of the Society of Friends (pop^ 
' ularly called fakers) from aetive military service, the ^casdna- ' 
tioa boards have discriminated agaiast you* , ; 

Schenck/v* United States, 249 U,SJ 47 (1919) | AnastaplOp The Constitutionalist , 



pp, 296^297r . .. . 

/ Traditional tax exemptioas haVe recogalaed a distinction between religious 

akd secular beliefs I as have Mlitary ^empt ions from cha earliest days of the 

fe» . ■ . - 

Republic (and of the First Amendment); Both kinds of exemptions are under at- 
tack on constitutional grounds* Saa Guather, Cases and Materia ls oa Constlcu- 
tional Law , pp. 1487*1488, ^Li27*1531| Anastaplo, The Constitutionalist > pp. 40 
41; note 84, above. > \ v 

133, Both the poll ticWLly-^minded and the apolitiGally-davout among us 
would consider as serious infringements upon the free exercise of religion 
su^h a church-spate relation as that which lilted in Frmce In 1858 (at the 
time of the ^ergeace at Lourdes Bemadetta) : , ^ 



Tf>* \^MiMiCathell£/ mt that ttot was net very eoofdrtably 

^ ^ ;.^iaat* in ftpit^ of tfis faet that NapQ^eJ^II was QOTlaally a tmBt 
Chrlatiaa ^p€fOf aad his bsprths lugMLia^ so iioQerfly dtveut* In 
apiiituat MttarSp tf^ thr Chureh swad mo al3tcglaaee to my 

t^poral pov»t tut mother mattars, sueh as tha bulldiag of new 
Churehas , tha ehur^ cmm undar tha juriidiatian o( ' the Hinist^ 
bf Edilamtion and of Publla WoMhlp* Thus no new eh^els 6t plifees , 
of wovsUp could iba built o^ sat up wlthQut the parmissien of ^e 
* lUnlit^ and of iha proper awlaslastleal authority ^ Tha pasl^iea 

It %ias of tha uttost laportaaea: t should : 

S^Q nothing Md allow noth^g whieh could be ^terpratad as an atteapt. 
^^to ovarstap a legal right or to axtaad har powar over the minds of 
man by anoQuraging suparstitlous dfvdtions« 

ton Staf f brd> Baraadatta and Lourdas (Londonr ' Hodder and Stbughton/ 1967) , 

p, 101* One can taco^lza the widasir^bijity of sufeh a church-state arrange- 

mant without having to go so far as to say thaf iby aid to any raligious or- 

ganization constitutes an i^armiisible establishment of religion Mong ua. 

Saar^lso, ibid . , pp* 161, 2U-212. . 



134, l^adiition, it should be neciced that whatever .legitime purposes^^^ 
chu?^^?Smsalves have in iponsoring schools may be imdermined by-4^^ insist' 
ance that those parts of the schools' programs supported by public funds must 
be conducted off the pramises of those schools* This could raise, as I have 
suggest4d in another connection, a free exercise of religion probl^ if thm 
principal reason there is an insistence upon off-site servicing is ^because of ^ 
the religious iaterests or- expectations of the- sponsoring organizations. S-ee 
pages 28-29, sbo^e, notes 35, 78, above. 

,135. It is curious , by the way, that both 'the "establishment of religion" ■ 
jrobleJa^aad the "free exercise of relliion" problem among us today are found 
primarily in the context of elenentary and secondary schools. Thus, Justice; 
Ru^'ledge said, in his tverson dissent, that there were only two, serious threats 
'«t^ oaintainiag the complete and permanent separation of religion and civil power 
which the First Amendaent comandsi" (1) "the efforts to inject religious train- 
ing or exercises and sectarian issues into the public schools," and (2) the "use 
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4 63 See. as well i the text «^ ; 

330 U.S. 1, 44 Cl§4n. see. alio, ^. 63 . see.,: 

79 and 102. *bo^^' * - ' 

• u nee of oubUc funds "to suPP^^^ , 

.=«a?.^a'Llv thrQUgh the use ot 

eseabUstoeafi^MSS.* ^^P®"*^-^^^^ ^^^^^^^^ - 
Ugioti•^Uhat ls.V"religloa" intbeform of^^^ 

sponsor.4 by «llglous organizations) . th.n t^e thr.aU a- -8 . 

■ .„.nt of religion must be rather trivial. . See note 164. belov. . 

136. See Guntther. D""^ Macegiais , _ ^ 

- ' 1 w,^AXA dual eneollmeflt peogr^ ^^^"^ 
••T>,. First Aseudmeat is mot the only hurdle dual en«^ ^ . . 

.... .... - »», ' 

- state cQastltutioaal provisions be^ skirted oy ^ „ . ^ 

^ ■ ' state constitutional provisions .can ,V«^ af fe.c 
; sometimes, as we have seen, State con 

■ . . deral program. Of «urse, preemption >y the I.^^.J P^v- 
isplementation-.of a Federal prograin ^ o^alv 

\, hut it is mote prudet^^^ if oQA/ 

amment eould well override St.te restrictions- but 

laeal religious passions. W have T««^*^ti# la 
chat it is less likely to arouse loeal rellgiou_ p ^ ^ 

■ * little-used "bj-pass" £an«r% itf. the 

TP, the eauivalent of the little-useQ ^iv 
such circumstances to the equi 

Title 1 programs. ; , /'' ' ■ to 

- / rfisolavs the more restrictive State lyP^^.cn to , 
■ Tbe Illinois Constitution displays tne mo 

^^^rf in Article X, Section J ^itaiaiiiS 
£ «j TViiia it is provldeo,. in Atticie .i., 

• which I have referred. Thus, ic _ , ^ 

Nineteenth Century language) V • • , , • 
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fiteifclier the G€Mi^ Miy cQuity p^eity, tow, tsvnihip. 

MhQoi diM^lsC i ^er ©the? pubUe eorporatlos, i hail ever make aay 
i app^Qpr^Clea Of pay publla fM4 whacever; anything ia 

^ aid 9f wy ^huf efa ^seataslu purpoiap ©r to help supporc or sus-^ 

^ Kala any i^Mlp aead^^p s«iMryi ^oilegep uaiyerslty or other 
^ { / Ut^ary or ieleatlf ie las tl|uUon cpnttolled by my church or^ 
*^ I- ■ aeetarlaa daaoalaatiQa what^eri aor shall Miy grant or doaatloa 
o£ laadt : soaeyp or other parsmal property ever be Mde by the 
State I or tty such publle eorppratloap to may church p or f or any 

This ^ ia ad^trf^oa to the provlsioa la Article 1, Sectloa 3, ^ / 

J The free|exer4isa and eajdymeiit of reilgioua prrfe 
; shlpp without dls cr iiaiaa t loa p shall fprever be guarmteed^/ttd 
ao persoa shall be denied toy clvH or political right p privl- 
^ lege or caparcity, on account of his religious opi^ionsi^ut the 
liberty of coiiscieaee hereby secured shall ^©t be construed to 
dispease with oaths or aff IrmatioaSp excuse acts of llceatioui- 
aesip or justify practices lacbasisteat with tha ^iace qr s^e« 
ty S^f the State. No peMoa shall be required to "Attend or iup- 
port any aialstiy or place of wr ship against his coaseatt nor 
shaU any p?efer«ce be gi^ta by law to my religious denomlnE- . - 
tlon or mode o'f worship » ; / 

i ■ ' ■ ' ' - .' / . ^i* 

137* la the late Nineteenth and early Twentieth Centuries^ We are told, 
"there had been ewptloas of hard politics and high faelings on the Issue" of 
publltf aid to chufch-spdnsored ^schoola*^^^^ Establishment Clauae 

Md Sactarito Schoola," 1973 Supreme Court Review 57, 58. See, e.g., pages 
31-32p abo^e. , ^ 



138, See, on the. First Amaniaent and "histoid", Anaitaplo, The Consti- 
tutionalist , .pp. ^15-23; "The= Amarican Heritigei ; Words md*baeda,'* la H^gn 

• • ■ \ "... - i« ^ ■ ' ' . 

Being and Cltlgen , , 

139- If hava ax^fnlnad this question at langth^, with spacial emphlsis on = 
' ■ ^ ■ . ' 

the Fraadom of Speech and o£ the^ress provisions of the First Amandmenc, in 

The Consticutlonallst . Saa note 138, above. Sea,, la the t^t at note'^144, 

below, ay suggestions about the "libarty" provision ^ the Fourteanth ^end- 

meat, vhlah cbsi provide some basis for supervision of State raitrietions in- 

dependant of the First Amendment or any other aaendmeat. See, also, note 14i, 

,below. 
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^ ^ 140. JttSCiae Bi'ttoaUp iii AbltLtcon School Distgiet y,: Schftapp. 374 li .S. 
203, 237 (1963) >- 0^tveU v> ^oaQ€ctlcut , 310 U%S. 216 (1940) » is generally 
regarded A3 ^ cbe flrsc wj@ of the Fpurta^&th A^adns&t to mmkm appllMble 
agalast Ch^ Scaces the! Religlaa Clauses of Che Arst AmeadeaeQC. See e.g. , 
SehMPP . 374 U.S. 203* 253-25S, 310 (1963). ■ ■ " . " ' 

/ .141. $mm Aaastaplop The CQaatltutlonallat . p* 4iS2; Mslaolm P* Sharps 

"Croaskeyp Asastaplo a^d Malklsjahn oa ths Ualted Stmtei Cgaatltutloa»^' Uai^ 

verglry off Chicago Law School EecQgd , Spring 1973, pp. 3, 9. Sme, ala©^ Gib 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ ' . ^*'"**^^^^^^™^^"™^^^^^^^ 

boa, Decliaa and Fall of tha^Roaian EBptre; I, 388. 

. . ^ . / , ^ ^ ^ / . ^ ^- ; ■ 

142, See Justice BreaMa, Lemom Kurt man 403 U,S. i02, 647 (1971); 
notes 137, 138, above. "From 1876 onrard all new states added to the Unioa 
were required by Congress to Include in their basic laws an irrevocable or* 
dinmce guaranteeing religious freedoms in line ^th the priaclplss of the 
First Aaeadffleat*" R. Butts, The Amertgm 'Tradi^on in RellgiQn and 
Education (Bostoni Baacoa Press, 1950), pp* 103-104* 

143. Congress and the State Legislatures have bem far more willlag 

thaxi fehe courts to permits; pubilc aid la some fora f or the educatioa provldad 

iM charch-sponsored schools. This puggasts that laglslators do not lef 

Issua to ba as pQlitically' klvisive as do judges. Consider, tha follQWlag ra 

port Q# tha 1976 nations^ party platfoOTsi # 

The national pdrty platfbras iariuda provisibns whleh, if affectively 
implemented, would be significant to private school children and their 
faallias. . j-. 

The Rapublican plank procla^s that "diversity in education- has great 
value,'* maintains that "public schoola and nonpublie schools should > 
share in education f^ds on a constitutionally aeceptabla basis and 
favors ^'consideration of tax credits for parents saklag alamentary and 
• secondary school tuition payments-*" 1 



* t^* Dwcratte pliaki »"Tha a«y ilss^ Msewr^ 1^^ 
ttippart of a eeaafei^utiraai of provldiag tax aid 

for th« adiieatiro of all pupils lit Qon-^segregsted^schaQlg ia ordar to . 
' issuM pumatal Iraedos la ohoosiag %hm hjimt educaelon fpr their jchll* 
1 drea^ Spaelflttll^, tha FaAj vlll ooat^ug'^^ 
ally parijlaslbla Cmdm w ^ eaueatlda leglsiature wiil^ provides for tha 
equitable partlelpatl^ftu feder^ prograi^ of all low ud moderate 
^eoTO puplla attM41a^ all' the o4tloa*#^ s^hoo / - ^ 

^"^tlgoW' ^^^^HSM^^f ^* Q Couaeil f or ftlMate Iduoatloa) > Septttber»v 

1976, p, 1 (^phaaia added; see m te 145^ below ) , 

Would there coatlaue t© be wtotever W la aow If the courts ' 

had iadlcatadi whea the Issue filrat; cme before then a geaeratloa agOp thats of 
couraei private schools lua, be $upported with public' ^vmds wherever geaulae eS* 

: ttcmtfi^a may happaa to be provided? See aote 96 » above, iad the text note 

164, below. ^ See^ aote 56, above. * i p. , 

Oae tta see la the tultloa ta% credit defiates Is the curreate Coagrtss various 
of Jhe Issues touched up oa la this ttOToraddm (e.g., mote 16 , above, oa the laaue -^j, 
of "all" beiag beafltjed; aote 449, below ^ oa th^ questioa of racial lategratloa) i v\ 

Sea. Iraest P# Holllaga (D*, S.C.) spoasored the affleadAeat that stripped 
from the bill aid to^^pareats of aoapublic elraeBtary aai secoadarf pupils*. 
la coateaded that such Aid, because most of It would go to chureh^operated , 
; schools, violates the Coastitutloa's rtquirtaeat for separatioa of church 
I aad.atate., ' ^^ 

Th% defeated $250-a-jear tas credit for private elMeatary aad aeconda^ 
schools was attacked by some critics who sal^ It wai^d promote growth of . 
academies aimed at, avoidlag racial Imtegratloa. "This bill has stroag 
■ racial overtoaes,'* said Sea, Kaaeaster Hodges (D,, Ark*)^ "It wo^ad gi^e 
aid aad comfort to those^^yls|o ^^oid Imtegrated scheols," To the contrary, 
said Sea. Daniel P J MoyaibM (D., N^¥.), maaager of the bill, the relief 
would go malaly to parents of pupils atteadlag charch-siipported schools that 
have a loa^^^record of aoadiscrlmiaatloa. 

CTilcagQ tribme ^ Aupist 16, 1978, sec. 1, p* 2. Coacems have beea e^ressed^as 
well about the ef facts of such tax credits oa the public schools. See, e.gr, Casey 
Baaas, "Tultloa tas credit: boon or blow to ' educatipa?" CTiicago Tribme , April 5, ^ 
1978, sec. 3, p. 2| Chicago Stm^Times / Aupiat 22, .1978, p. 34 ("Tultloa tas credits 
is not Just another bill. It's the whole ball gMe, , the eidsteace of puby.c educa- 
tion. In this coTOt^*"). See aote 42, above,' note ISl, below. 

in the Carter Ad^aistratioa 
la any eveat,^Departmeat of Justice efficiaW have called, the ti^tion tas credit 

V. ■ I ■ 

^ \ • . 

Vfi*" chitfch-aponaofid alttantary and secoadat^ schools imconatltutloaal; Departtast 



MMC Ch@ yarlous eooaequg&cet whleh d@ fellow upon publle ftmdlag^and drawing 
back when or wh^ w# do not! Smm nota 38« above. ; 

: " \ ■ = ■ ■ . ' ' . " . ' . " ■ '^-r- . • . / 

147, It dqias Qoe saas to map* b'7 tha wayi;£hat a aonditloQ for cha usa / ^ 

by ehureh^spQssorad : schodls of pubUc frads ihould ba thac thay not "dls^rte- 

UaCe is tlir adalsalps of pupils ot la' eha hiring of taa^hars on tha basis eff 

- • V ■■ ■ ■ . ^- ; •• ■ " ^ - - 

• : # * creed. . , Conpara tamQo . jg L Kur.tzBaa ^,403 S , 602, 672, a.' 2 (1971) \ 
Wolsfta V. Walter 433 U.S. 229, 234-23a (1977) * 

That Is I there need not be diraeted against prlvi^ce dlscx^mluclDii on ^ 

' * ■ ■ - * • - - ■ , " ■ .." ■ ' ■ ' - . ' 

the basis of creed the publJ|t pqlley there has beea for a century aow against 

. ^ - ■ ■ • ... ■ ' : r /' . . ^ ■ . 

dlscrlalnatlQn oa the basis of race and color « See note 149, below. (Indeed, 

"dlscrljaiaatlba" on the bifsls of creed izz^y be a "naturar* aspect of religious 

liberty*) See, also, notes 35, 78, abovi^,; ; . - 

148. We have also noticed that^ in extreme cases» the publle can abolish 
cotapletely the private rpie vlth respect to various of jtha, activities X have 

nkntlonedi particularly ^th resi^eat to education and welfare. That Is, there 

^ - ^ \. . . ■ ■ ^ . ■ ^ ' ^ - 

is no cdi^tltutlQnal f4ght to have one's own charitable and eduaatlonal organ- 

' j^ - " ' ■ „ 

l^ations* Of course, there ^ a constitutional right to have churches ^d re-- 
liglous w©rship™but orgMlf^d charity and fullttoe educatlcn need not be con- 
sidered intrinsic aspects ^a£ the ^ercise of rellgiah« Of course, also, the 
highly tmlikely abolition I have recognlaed as constitutional would have to 
be effected pursuant to the rule of law; It would have to respect the rights of 
property; it would have to compensate for any taking of property for public use 
and it would ha^e to leave open. to* citi^eM the right freely to disffusii criti- 
cize and alter what is happeningp 

One need mention these extreme cases only to be reminded of the extent 

to which publtc policy ^ Involved here- — the extent "to which the public has 

■ ■ ■ , ' ' i ' .„ ■ ■ 



«lrMd7 .4«e«ralBed that it wlil patiBit lad ladied eneeurage the considerabie 
prtvatW actiyity that we do have and r«ly U^on ia these deaalaa. 

- ' .' ■■ . ■. ., ■ , ■ .. I ■ ; "■ ■ •. 

149-, CoMlder the recouMe v iae some cost to faa±llea> ' to raciaJiy- aeg- 

regated achooia. Do we not iwtt to permit sonft "eacaoe hatehea" f r om jLn* 
tegsated publle achool syatm for the a apprehensive segregatlijnist fam- 
ilies? mis is not to sugieat, however, that the primary attraction of ehureh 
aponsored aehools is the protection thay providft against racial integratioa. 

^'^^^ *^^f^^' ^ event, that public fimds will iong be pertiltted ' 
to bi used to jftipport segrej^ted private sehools. See notes 143, 147,. above. 

"See, also, as indications ©>£ discissions aBsong Roman Catholics about the 
level and rate of desegiegatlon of their schools, (1) Chicago Sun-Times . F^- 
wa^ 8, 1977, p. 7 ("/The superlateiaatott o^^^^^ the archdloceie/ also 

made , public a detailed breakdown of this year 's;^ archdiocese^ ;s|udent enroll-- 
oent. It showed that of the 131,299 elementary ind high school student sea- 
rolled la Catholic schools la Chicago 61.5 per cent are white, 23. 8' per cent 
are blacR, 12.4 per cent are Latino, and 2.1 per cent Oriental. " The black- 
white racial ml^ in Catholic schools here Is virtually the opposite of that- 
in the public-school systea. , The Chicago public schools' 524,221 students 
this year are 24.9 per cent white, 59.4 per cent black, 14.1 per cent Latino 
and 1.4 per cent Oriental. 7His_/ report also showed that ll.32 per cent, of 
the archdiocese's Chicago students are non-Catholic, toong blacks in archdi- f 
ocesan schools las id*- the city, the figure Is 51.8 per cent non-Catholic.'' 
(2) Chica go Sun-Tlaes. Sepcember 7, 1977, p. 3 ("/.The superintendeot of schools 
in the archdiocese/ said, 'We are frequently accused of taking in large numbers 
of public school students who are transferring in order to avoid desegregation 
efforts.' Bue he said that did not occur in South Holland, Illinois, where 
courts ordered desegregation a auober ol" years ago, and is not occurring now,") 



Chyigtlam siltBea Monitor > August 17^ 1978, p. a, - 

'■ ■ ' ■ ' , .. • * ■/''?'V\ ■ .. ■ ^ ^ . 

^44,. fhii lapoa of Gobltki md Engtl ^me to\ niad. Sag |he*^xt 

at notes 7f and 102| ^bepre, / C , ) ' t 

'^^r om the ytt-t©-b€ dw^iopid^ of the Rgpubllcan l^ra of ; 

Gevernsnent s^m^mtMB in the Constitution » Aaastaplo / The Constl£utiofiallst . - 
ppv H7-6tf8j 820^ jftis: e«|ain lOads of rtligious arrMgementa/dr imposltioai 
inappropriate for a "Republican Fora ©£ Goversasnc"? See no;e 139^ above* 



' 145, It has bam s^d bf one itrict separatlonlitt in a aoaaanton the - 
^ MQCollua released-tiae ' eaie. ^'Th^ rtal quMtion at issue in the debate was the 
kind of educAtional systM Meriea wanted in thfe twentlath eaatury. Vashti - \ 
MiCollua and/Hf r sup i^^ced a religiously neutral aehool ByBtm whlah 

would sarva the children of all faiths Impartially. The eourt agreed with them 
e^ght to one." Blan^hard^ "Poatlui^: The Battle ConcinueSp" in MaColl^ 
■ One Waman'g Flghe ^ p, 204. 

But t© lay that we Wtot "a religiously neutral*' publie aahool systM, \ 
aaauming that that is poaaible to securiis does not also mean that we as a 
paople ffluat have no interest in or control ovet.what happens 1^ our private 
school systems* ; / 

. 146. Various conceras with respect to the Roman Cathblic Churchy for . ^ 
estample* satmed much more plaualblt to an iminfQrmed public a qnarter century. 
ago than they can be made to seCT today, ' 

We should not be moved merely by dire predictions of what mlghc happen 
If public funding should be made available to various kinds of prlvata organ-, 
Izations. Cannot we^ ba depended upon to watch each step, making sure that we 
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. (3) m^^no Trlbuae , Dpc^bef 1, 1977, sec. 3^ p. 6 (••Decliriag th^c 'deseg- 

" . /Ronan /Catholic/' , \,' ;•■ ■ , 
regattoa la the Aaerlcaa wajf ,' the/ ! r aor^aa Park^ 4 

upoa the Caeholic Ar^i^^^ . . . to join with the public sfihooir 

«d adopt * dMegregatloa plan."); i^) tihlcago TribuBe v ' Januai^ l g^A sec.\ ' 
V p. 3V_0'Paael OKs aiiegrega^o^ ieave sihools") i (5) V 

aieago. Tribune, JUrch. 29, 1978, «ec. 3, p. 3 Catholic 'leaders atastad 

„4e«egregetiag their Bchoela,!^^ aittlog on the sidelines and taking cuea 

from the publle ipeeteir, says the h«d of a oatlonal CathsUe raee-relatloM Iroup 
L^n thAs vtkkJs iBBUm of tha Natlgnml Catholic Ke^o^tt r/ J') . 

^ . CdQJidtv as vela the cali^^ by^tha s©sa£tass^ dettralmedly pr©voemtl^€ Andraw 

* * * X^atholie mdutmtotB have mo^ s©t deiie much to mke a public cais for 
# the iritortaaee of Catholic .aehoela ai an alttTOatl^e for Inner-eity blacka, 
Wiy they faal so strongly tha ased to keep this fact a sacra t escapes se-* 
a r v^- they »y ba afraid that 1£ their pf,eYlass and pyrpled laadari flad - 

tWt there are noa-Cathollcs la the gchodia thay will try to closa tham down 
la tife £curreat/ Psychology Toda y adltorlar observes s . . , Just aa 'thalr 
sar^ca to black people has bacoma moat ob'Tlous, many Catholic inaar*alty, 
schools are baing shut driva for lack qf money. Still, aobody ptotasts or 
helps. Blaok ^Sitants ara suspicloua of Catholic whlta ethnics, Llbarala 
era busy busing.^ ' fcoagr ass worries over ahurch-state tangles. Public educa- 
tors ara af^id.,of cost-banef it comparisons. Resaarchers ara splitting/ hairs 
over the affect of diffaraat aducatloaal phllosophlas. Since black par^ay^/ 
lika Catholic teachars* still lack a satlomal voices there's nobody to save; ' 
.\ , the parochial schools that^are aov badly needed to help meat a national naedi"^ 
, ( Psy Otology Today , f^em an'aditorlai sigamd by Gaorp Harrle, Jime, 1976^) 
. . * A few waaka ago thara was aa annotmceaent 6y tha Natlpaal Merit Scholar- 
ship Corp, of awards to S3S black jtean-agers for college scholarships. In 
Chicago^ four of the savan- wlnaar%^ (two boys Md ^two girls) went to Catholic 
high sMools. Tha local Catholic /school authorities should have jmped up and 
down and stamped thair feet with glaa. h$ far as I can datermlna* they haven't 
noticed the fact. ... ' / ^ 

See note 143, above, note 157, balow./ Sea* also, hoti 36, above, 

. 150. Justiee Black obseEved, \"^/here is ao raason 1 can Imagine why a 
Staee is wtthouc power to wichd raw from its curriculuia any' aubiJect deened too 
efflotlonal and cootrovefsial for its public schools." Epperson v. Arkansas . 393 
U.S. 97,. 113 (1968). This obserVakon, which seems to be- Justifiable , wotiid 



ptopkfiy caH liito 'questiea the 1923 gylims in Meyeg v> Statt'of Nebraska ^ 
262 U.S,v390 (19231) , /tWiC the Nsbyaska legialatu^^ cduii not ptoh^btt the . 
te^e^^g ef Icrelgn ^suages te^ youag ^hiidrUa ^ th@ pehobls of that State. 
See^ Justice HgajBes* g djismt la Heyiri at 412/ See^ al^Oy aotes 92, 95, 

' May aQt States eeiitraJL algp the ct^^^ private sahools, i© 

long as th^y do not interfere with reHg^ous course , 

ther^ are aany unQfflcial pfessures upon private schools to eoafom^co whiat ;^ 
happens In public schools. Ihas, . for e^^^le, prlva,te elementary lecoad* 
ary schools are obliged to befeome considerably like their public counterparts 
la order fo.r their graduates \q be able to compete la public colleges arid uni- 
versltles^ sSee BlahsHard, toerlcaa Freedos arid Catholic Pbwer ,^ p. 72* See, 
alsQt Ibid . , pp. 102-103, for the criticism forty years ago by Jerome Kerw3.n 
(a Romaa Catholic scholar) of the quality of most Catholic colleges la the 

^ ■ \ ■ . ■ ■ ■ ■ 

United Statea, : \ ■ * : „ 

'The public shdiuld consider what ittadards It wants 'private schools to 

those standards ; 

maintain and the est eat to which It wmts and caa secure ^/ - .by regulation 
and by liaancial support. To insist pn regulation only could very well memh 
that many such schools would have to close, something which should, be decided 
on public policy grounds, not ©^spurious constitutional grQunds (which 
grqiinds leave us unable as a compaity to help support what we find ialu^ary 
to have) . ' ■ i 

151,* Even recdurse to a coffiprehenslve voucher system or to a tuition 
tax credit bda be regulated with a view to how much of what Wnd of schooling - 
we consider best for the public interest. See notes 41, 42, 143, above, 

' 1S2* It should' be evident that publ±cly*financed welfare budgets ^must 
be providing, la an uapubliclzad but not necessarily improper way, subs tan- 



f»^Am M±fi^ gfcelplenta are perniitted to divert to tuition for ciiusqh- 
apo^oeed »choola ia our Imet AlEles. Budgets oky not be •up^osed to have 

#ay diseMelepasy iae^e la eh^l but acqulescene welfaia workers muse realr„ 
Ise that BOpe o£ the Jioney they aUocate to SQse faauLlies 1» not ■ 

tC! *uiiaoVt (Autch-sponsore^ sehooU but also to support ehurehe/ thtMelves. 

,1 153. . Judielal ttterveattloas fehus. far Mve sbmetlmfta ttfnded to threw • 
public ^d private schoei syseeai together more ehan they 'nOEmfl(lly wouldihe, 
affeetiag how prtvste sehdels tave organlied and condueted tho^elve^ Do w^ 
want this? To vhat «xteat, and-^ what end? This has been evident in the 
^plementation of the Title I pi^grms. ^ *. 

"154. Is it good for Roaan 'Catholics, for eieample, to he relieved of the 
burd«s sod saerifiee* of iaiaealniag their parochial sehool system? Is it 
not a noble way of keeping de^ luxury? Does it not promote a sense of coto- 
muaity fioip which all can benefit? See John Courtney Murray, We' Hold These 
^truths; Catholic Refleetlotts on the American PropgHtlon (New York i Sheed 
' afld Ward, i960), pp. 180-181. ' _ 

3J5.. Thus, we should^consider, mong other things, whether ' aX^rivate 
school system slphpns out of the public schooig the better scudents. and the 
siudents more amenable to discipli^^leavlng behind the worst. See .note 42, 
above' See, also, "Law Koch, "Keiplng Kids Safe From Democracy: .Secondary 
Education: for the Primary pliss," Chleago Magazine^ January 1975, p. 115;, 
Iver Peterson, "Prep Schools' RoUs Are Rising Steadily, 'J New York Times, 

October 49, 1975, pi' 1. • , 

Chief. Justice Burser , speaking for Che Court i^ Uvitt v. Comittee for 
Public Education , 613 U.S. 472, 482 (1973), rejected the State's claJa that 1 
should be pirmlttedto pay for any activity "mandated" by State law. The Con 



. *CltueK»al 'VrlMiy purpose pr ftfifedt" .Ihqiilrjf^ he Midi'^uid'b. irie- / 
. »pMbl3r f ruaerawd if the Ist^Wlghneat Claua^^e r$ad.Si« peraitting ;a 
Si«e¥ to pay-for wha^ to do,"^WHattver 

■ay ba correet te a^ about the Establisbaent Clause, the publ^^^ ■, ! 

«^9id«^eiooa I have beea; skatfihiig shouW Statfe would \ ' 

ba^ required 'to pay all that it couid dgeike to pay. , 

Ufi. I have ■averal tines referred to the effective poUtlcarveto; 
Roman Catholics .aay now^ have with res^ appro-. .\ 

priatioma of aid to edueatlon. See, e.g. aote 1. above, and the conclu- 
sijm Qi Appemd^ belbv. But a eauttion is in order for th^, lest they 
fali into the error that non-Catholics have aade in this ctttury with reap^St 
to the Catholic, achoola: only a properly educated non-Gattholie citizenry is 

^J^^ «en»ibie ^^deten^iag-'publlc policy (including how Roman Cath- " 
ollea and, their schoola should b* treated). See.notea 85, 86, 97 , above- " 
In any event, the -Roman Catholic veto is likely to be 'reinforcad 'by 
. taxpayer reaiatfflice. See, e.g., Ghicago Tribune . Jttuary 22, 1978, sec. 1, : ' 
'p, 18 ("Tascpayers cry 'enough!' via school referendum"). ' ' , 

157.. "There is nothing faulty on equil^ protection grounds about a true 
voucher schaie that exciudes church-related schools." Morgan, "The Escablish- 
ment Clause and Sectarian Schools 1973 Supreme Courc Review 57. 92-93 . See , 
on "uncenaiitutlooal condltions,iLaerard C. Henderson, The Posltloa. of Foreign ' 
Oorporatloos In Aaerlean Consti tutional Law fCambririp^- Harvard University 
Press, 1918), chap. 8. , / 

See, on voucher schefflea, notes 41, 42, above; on tuition tax credits, note 
143, above; on eqiMl protection cdnslderationa , note 159, below; and on the 
obligation and opportimity to benefit "all," note 16, above. 



, f ^^9* JMt for ef fores t^md thm use of Iq^al FroteaClon la relaced 

MMfty Saa ^toalo Seheol Dlscrlct v\ Rodriguez > 4^ 0*S* 1 (197S)« ^iet ^io 
" ttt Ggjfflths . 413 Uif J 717 (1973). Sae^ km tiaak R. StwaTp ''lleaa- 

^ ^ ^ ^ " ' ^ :^ ^ ^ - ■ . .■ ■ / V : ■ 

tamlai B€flrfaaarkr Two Camt^rlss of Ivolutlon of Cottatltutlgaal-FrQeWssip'^ 
^55 N/ L,. R6V , 1. 104f (1976), Chl#f Justice luffsr Indicated, la Meek 

y, Pltteageg , 421 U,S».349, 387 (1975) that tha« war # sq^ protsetlQa prob- 

. ^ " ^ k.^ '^'^ • ■ ^ ■ ' . . . 

lamj la w&t tha Court was do^g. %mm apta 91;t ^abova. : 

= ^ ■ . . /' ' ^ ' ' • / ^ ^ ' ^ > ■' . : •^ V ' '■ / ■ 

Thara may ladaad ba larious aqual protaetioa prob^ms If _^^a Sta^ta raf yaad > 

to giva ehiidrea to ehureh-spoasorad iohools tha ihara pf Tltla I sar^laas 

^ praaerlbmd hj statuta* But would aqual pro tact ioa clitoa add aaythipg tRara 

. to what tha statuta Itsalf provldas? Sea Wheeler v. Barrera , '417 ^J,S. 402 

(1974) i also, Appaadix rrt^Wffw, . .} ^ / * " ^ r . 

^I^n ffl^sop ^allaages cai be ^paetad to'^a mounted agaiasl stata^ coastitu- 

' tloMl prohibitioas which forbid my State aid to church-apqaiored sehoolai 

Sea aota 137; abova* (Thus, far ehallMgas have coma for tha most part from 

orgaaliatlQaS|Which hava beea questlQalag public axpeaditurei asaociated -with 

' churoh'SpdasoMd schoola; not from tha sahools ch^elvea or from the parent^ 

Qt 4hHdrea la aay school which has beaa denied public funds*) But It a#aiis 

vf i/o aa hardly likely that any part of the Fourteenth Aaendmeat, let alone- its 

/ ^qual protection Clausa, wms considered by Its framars to pose any difficulty 

foT those th^n-popular State constitutional prohibitiong* See not^ ^42 above 

.St a* also, Hughes v. Kawawha City Board of Education t 174 S,E|'^2d 711 



•'-'H^ Or. Va., 1970), . .. I ■ 

v ^ ^ .... . _ ^ ■ 

160. We should be reminded of the observation of an eminent Roman 



^Catholic historic, "The point ^at which /civil 4nd religious llbejrtx/ united. 



th© eoaaioa rgoc firoa which they derive siisteatoee, Is the right of self-gsvera- 
meat." Lord AetoBp Essays on Fyeedom md Power (London i .Thames & Hudson, 
1956) pp. 114. -See, aliOp Anascmplo^ ^the Constitutionalist s 533; aotas 82, 
Ifip 126, abovet motas 131, 169, y4elow. See, aa well, note 115, above. 

^1 . -V ■ . • . . 

' 161a Consider p ia United States y. Saeger . 380 U.S. 163,174f (1965); ' 
■ % ^ • ' o,. ^ - : ' • ■ ■ 

, how far Juatiee Clark was wilUag to go la ittterpretlag "Supresf Beiii'* la the 

Universal i^ilitkry Xraitiiai and Service Actt of 'Does this reflect a mili- 

tant Niaeteeath Century agnosticism? And" coBsider Justice Harlan's oplaion 
■ drawn upon in^the text at note 132, above. ' 

162. See, for \l?hat the older opiaioa was based ©n, Sahillar's Wallen^tein 
trilogy, , It must have be^ l^aoaeeivable three hundred years ago that govern- 
ment, would ever give up eontrol of religion. It was perhaps 'also- laednaeivabie 
that a Priace of Wales would ever suggest la public, "Jt seeM wors^ thaa folly 
that Chflstiaas scUl arguiag about doctriaal Matters which can only bring 
needless distress to a aumber of people. Surely what we should worry about is 
whether people are agoing to be atheists md whether they kaow what is right and 
what is wrong, or whether they are going to be given an awatfeness of the things, 
of the spirit and of the infinite beauty of nature. These are the things' thac^ 
matter." - Chlca^Q Sun-Tl^es , July 3. 1978. p. 14. 

163,. ^ One commentator, ^Cer observing that the controversy over "public 

aid to churah-related schools" seMed flMlly to have been "settled" by the 

Court (note 28, above), was cautious enough to add this warning i 

One/,muJt be careful about writing off a constitucional issue with . ^ 

which a large and politically skillful group continues to be con- 

■ceried. The door now seems to have been shut, but the future may 

bring arguments of m ingenuity yet undreamed of, and the shadows 

of persoMel changes fall across all doctrinal sureties* ^ , ' 

Morgan, "The Establishmtent Clause and Sectarian Schools," 1973 Supreme Court 
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164. Old tabita arm hard to break, however— so various intellectuals 

h - - • 

partly out of a smmm of hoaor, can be expected to mount their reaistMce to 

what th#y somehow see as the only Spanish Armada available to them. 

The eom tending groupSp with respect to the issue of the use of pubUe 

funds for church^sponsored schools , have been arrayed in this fashion: 

Progressively, since 1945 the cost squeeze has tightened on private/ * 
and especially church'ralated schools^ For Catholic educators , gain- 
ing iubstantial f oras of public aid, first a^m^tar of righting an 
ancient wrong, came to be pi^rceived as a tottoCr^ of ensuring future 
growth and: finally as a natter of raw survival ^ Over the past half-, 
do ^ en years paro^ial s^ool enrollmentp Jmve declined steadily, and' 
• parochial school closings are now coimonplace« 

During th^l960s, however, CatHolic educators acquired soma vriuable 
allies a^^ewish Day School movement flourished and as cartato Pro-^ 
tastaat bodies, such aa the EplscopaliMS and ^ha Missouri Sy^od 
Lutharans, vanturedp further into the school business. Throughout 
tha period 1945 to tha prasent. It is possible to identify fairly 

* stabla battle lines' of intarast groupa^on eithar slda of the issua, Tha 
U,S. Catholic Confarenca (through its Educatiori Division) , Citizens ^ 
for Iducatlomal Freedom, Agudath Israel and .the National Aaaociati'^'^^ 
of Hebrew Day SchoaUs , tha National Catholic Educational Associat^n, ' 
the Catholic League. for Religious and Civil Rights, tha Knights ^ 
ColisBbus, and the Natiorial Jatrtsh Conmiaalon. dn Law md Public Af- 

, fairs have all bean found lat ona rtae or another , to b a lobbying or ' 
litigating for aid to churoh-rplated schools. Thtm list includes 
only the" largar, form^ groups . ^ . i ^ ' ^ 

Ranged on the no^aid, o^^ "separatloniit side of the issue have 
been secular liberals (the, American Civil Libertlef Union, the 
NAACP, thaviAmarican Association of Humtaists), liberal Protestants 
(the National Council ot Churches, th^ Unitarians), conservative 
Protestants (Americans United, the Baptist Joint Coiitolttee on Pub- 
lic Mfairs, the ^Seventli^Day Adventiat Religious Liberty Associa- 
cion) , and liberal Jews K^h^ "toerlcan Jewish Congrasi, the Anti- ^ = 

Defamatioo League, and the taerican Jewish Comittae). ... In 
addition, there are doalitions which have formed in particular 
localities, Jhe most important being the Comittee fo^^Public 
Eduoation and Religious Liberty (PEARI,) in the New YoSk^ .area. The 
principal partnet'S in /PEARL are the .toerican Jewish Congress and ^ 
the New York Civil Liberties Union, and Its chief spokesman and 
legal tactician has -been Leo Pfeffer* 

Morgan,. "The Establishmenc Clguia and Sectarian Schools," 1973 Supreme Court 

Rev. 57, 39-60. See, also, Milton Himelfarb, "Church Md Sfatet How High 

a Wall/:" Comnentkry , July 1966, p. 23; Frank J. Sorauf, Thil Wall of Separa- . 



r 



ERIC 



tioQi The CQriatitutiopal FQlltlca of Chugeh and State (Princetpoi frin^^^^\ 



UttiTCMity fr8S«t * Ste, as well , Idward S. Cowiat "^e Supreme, C^A^V^^i^^^ 

Hatlenal Sohool Board," 14 Lai? and CQOtemporainr Pyoblamfl 3 (1949) j Willie 
AlsCTmet "Cosatitutlonal Separation of Church and Statei nie "QiSat iot A ^^hare^e 



Poa^offr^ 57 Aa. Pol. Sei. Re^. 865 (1963^1 David Lowemthal, "^Als^^j^^^ M ^ 
the jfetabllahseat e£ Rell^ons An Alte™tlve View," 58 Am, Pol, Scl, l^fV ^gZ 
(19W| 'tdMnd Cahn, '^tte 'Istabllshaent of Religion' Puzilep'' Nct tor^^ O^y;^ 
TLb^, 1274 (1961) I, "On (toveraaeat and Prayer," 37 New fork tJnlv. l.^fi &>^ ^Sl 

(1962); Maataplbp The Copstltutlonallat , pp* 611-612 (the quotation f^^ft 
Strauss). Thus tl|e argmeat' goes, hack and forth'^or la It up and down? 

One TOJt sometimes wonder if "separatlo^at" Intellectuals cannot I^A^ ^om^ 
thing better to do with their crufladlng leal. Thus, for ei^^le, anyohe ^^%Uf 
concerned about the i^rlcan way of life ahoujd do what He can to abolla^ a€ 
leait curb broadcast television la tiblf coimtry. See Anastaplo, "Self-^^/^^tTya^at 
and the Mass Media; A Practieal Man's Guide," la Harry M. Clsr, ed.,:2^^^|||_ 
Media and Modern Demseraey (Chicago; Rand McNal^, 1174), pp. 161, 19U . Ojueb 
of that part of W "Kaaa Media" artlele which la devoted to an argument Che 
abolition of television has been reprinted In Mary Polllngue, ed., Readi:h Si^Xo 
Ameriean Go-garmnenc /Dubuque^ Kendall/Himt f^liahing. Co. , 197£/,) 

In any event, there should be aaong intellectuals proper respect fo^ 
spirit of the following, cofflobn senalcal observation by the Court in BoaTe,^ g ' 
Education v. Allen , 392 U.S. 236^ 244 (1968) i ^ 

Perhaps free books aake It more likely that some children chooseA to «|^fepd 
a sectarian school, but that was true of the state-paid bi^. fare* |^|r^ , 
son and does not alone denonstrate an unconstitutional degree of su^s^^t ' 
for a religious institution. 

Sei.notea 56, 85, 86, 113, 131, 135, above. See, also, notes 2, i:,i,/above. 
165.. We can, la order to insure quality, deliberately support prlTate 
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achoels only la part, thMtby putting " ipoasoriag orgaoiiati^ the test of 
providing moat of what ia iecesiary for contlaianca of their schools. Does 
aot, this tend to promoter tmong athar things, a healthy parental' latertst? See 
notes 36, 43V 65* above, note 169, below. ^^^^ 



^^^1- -4 OilMgo-area lawysr, who has an extensile school law practice, 
reelntly inf onaed me that he routj^ely advises his publio school board clients, 
"The only issue with respect to toe supply of Title I services to church 
schools la, 'Do you go to thea or do they come to you?' Either way is posaible, 
according to the law* It is xip to you to decide*" 

•niis sesiB to have been the principal issue in Title I litlgatipn thus 
far. Sea Wheeler Barrera , 417 tf.S* 402 C1^74 (Appendix I, above). Kie chal- 
lenge to on-site deliver of serrtces seems to be the o^y "cause of action" 
alleged In a suit w^ch has been spending in the Southern Dlatrict of New York 
since February 25, 1976, National Coalition for P\Alic Education and Religious 
Liberty v, Mathews, Sell and ^er CComplaint, ClvU^Action No. 76 Civ* 88|, 
P- 4): 

Inspfar as Title I of the Elementary and Seconi^iy Education Act of 
1965 authorizes the i^e of federal fimds to support j in ^ole er in 
part, the asalgnsent of ttacheri and other personnel to perfora 
educational services within religiotia schools during 'regular school 
hoi^s, it violates the First Amendsent of the United States Constitu- 
ticSn in that it constitutes a law respecting an astabliataent of rail* 
glon* 

v.. The problem of "on-site" delivei^p it seema to sej is less of a coastitu* 
tional problm, imder the Court's current doctrines, when all studentr in a 
juSriadiction share (as mder Title I) in the public services provided. See 

^ note 16, above. That Ifi, the .on*fit^, off-site distinction has been developed 
in cases where churchy-sponsored schools were the principal beneficlariei of 
the public aid being supplied. Indeed, it now seem likely that public schools 

• /' ' ■ ■ 
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will HOC be able to retala for thesselves aubstaatlal Title I aerviees If 

ch^cWpesaorad adboola CMaoe get for theAel'^es conparable ler^ces. 

Chureh-speoaored schools ha^e thus far gotten far less than the share 

allQcatad to th^tt— that la to say, to their studemts— mder tba|^i?» for 

vha^thi«€ spools get to hm a^aa royghly "eo^arable," oa-slte ^^UTery of 

Tltjp t. Mrrtces would seea to be riq^red. See p, S7§, abova* For this and 
W 

o^er rtasons, theriforap it la i^ortamt thaf a full reeord be .made in any 
litigftioa with respect to thaaa Mttars* See page 6, abova, aota 44, ahovm. 

Sae, for diseMsioaa la this meffioraudya of tha "on-aitep off-0ite dis- 
tiactiea,'' pages 8-10, 13. 19-21, 51-52, 57^59, 59-66, 69-7i, 73-74, 87-88, 
89, 93, 104-105, 116, 123, abo^a. See, alao,^ KraaicI^, "ProblMa Eiirging la 
ISEA," 22 Catholie La^er 226, 228-230 (1976), See, as wall, aota 136, abo^e. 



/ Brtldas, this act haa (for better or for worsa) baea censclaatlously 

fashlbaad to satisfy pravaillag "ooaatitutlonal" staadards. See note 53, 
abo^a* ^ i . 



168, Saa, for tha, "low-l^oome faallles" language, sote 3, abovp. Sea, 

also, not a 4, above, . . 4 

^ his 

Justice Jtorshall said, lay Note 5 keyed to the passage from his Woltriqa 
opinion quotad in note 22, above, "To soma ext eat, of course, aay program that 

l^rovea the general well-being of a studeat nay assist his aducation, Tha 

between ^ ' 

distinction is / programs that help the ^church-sponsored^/ school aduaate 

a student which pre graaa Justice Marshall considers unconstitutiQnal^ — / and 

welfare progrMa ^at My have the eff act of aaklag a stud/eat mora recap tive ^ 

to being aducated which progrMS Justice Marahall considers constitutional/*'' 

Welmao v. Walter . 433 U.S. 229, 259«260 (1977), See pp. 69-71, above. 



Motis • 141 • Mc gas 



I 



ERIC 



BuC •^etL Che adueatigQ-Hralfare dlstinctian hai such dey^epventa as 

the feUewlag to comtead ( Chicflgo Tribuae , Au^st S> 1978, s©c, Ip p. 10) i 

L^^ers for the S. Catholic Confarence have reooameaded that 
uaa^lo^iaat aompemsatlOTL ta^as aewly Imposad on paroehial fiohools 
be paid "mdaff protest" pTOdlag fur^er study* Amendiaeflts »8t 
year to the Fadaral Unespldyunt Tax Act brought private elasastary 
secondary schools lato the tmasployment progr^. Cbtirc&s thCT^ 
^ selves are still excludadp according to eonferance attoraey^ ' Catho- 
^Hc Bchools^ now will have to pay uaeaployment, t« for each of the 
j^ll4slS8 lay persons they e^loy ia the U* S* Jteanvhlle, cosference 
lawyers are arguing that Catholic aahoals are a fmsction of the 
chiiTch and should ha included i^ tha church esai^tioa. 

This kind of argi^nt may seMi to dray that there is any secular activity by 
these schools * But 

/ for public policy pui^osesg the Jud^ant to be applied to these matters 

is the cosntai^^Si not that of religious partisans # See note 7 and page 

36 * above. 



169. <^€ key problem which, mmt be reserved for another occaslQa is 

whether we really want the Federal Gcvernsent involved ia aducatioa la a sig* 

aiflcant form and ten a large scala. See, a.g.t aotas ^% 43, 65|\88, 165, 

abov^'i^^^''^ iavolvamaat is promotad by local taxpayers" revolts, aaong other 

davelopments. ThiB^ illuatrated by the followiag report (Chleago Sun-TisiBi , 

July 5, 1978, p. 24) i . . ^ 

Federal aid to tduQatioa should be increasad, the head of the natioa-s 
largest teachers group said Tuesday. Jj^^l executive diractar of the 
Natioaal Education Assa. called la a statfesfeat for^the lacrease^ so 
schools can cope with property ta^--cuttln£ measures like California 's 
Proposltioa 13. 1%%/ said the success of Propositioa is stroag evidence 
that public education "will taeter on the brink of disaster'' so long as 
It racelves moat of its flaanciag from property tases. Sis rtmarks 
cam© at the NIA coavaatioa la Dallas . 

See, ia support of massive Federal aid to education, Harry V, J^iia.^ "The 

r ^ 

Case for a Stroager National Goveramaat," in Robert A. Goldwin, ed., A yatlon 
of Statflfl' Haaavi on the Amarlcaa Federal Syst (Chieagoj Rand M^allj ^ Co,, 
1963). Compare Aa^staplo, Tha CQnitltutlopallflt , pp. 585, 608-609, 664-665, 



747.- Janes J, Kllpatrlck wama. In hla celuma In the Milwaukee Jouroal of ^ 
Au^e 1. X978, pt. X, p. 9, 

, , . , No gifts of prophecy are required to see the tfenda that lie 
abaad. Am reaiatance to high local taxes grows atronger.'.^te 
flnanciag of public educatloa will drift steadily toward thm federal 
^jreasury. At the prasemt B«pent, Vfederal fmids" provide a^ut 8.3% 
%o£. the total speat en public schooling. The National Bduca^enal 
' Aaaoelatlon la puahlng tQward the day when federal taxes will coTer 
4 en**t^*^ of the cost. Federal cQntrola already eatfcrt hea-vy and often 
# decisive pressure on local decisions, aeeontrola will get tougher 
and tighter as the equall^era lobby for Identical per pupil expendi- 
tures everywhere, , • „. 

Once upon a. time, educaitlon was wholly the responalblll^ of the 
states and the localities. The Senate hill ^/"eating a new Depart- 
ment of Education/ contaliis one perfmctory sentence giving lip 
service to that eradltion. But the effect of the pending bill would 
be' to accelerate the process of erosion, and to vest ever espanding 
power in Washington. He who pays the piper calls the ttme. ... 

fartlally . 
e/countered by leaving It com- 
pletely a aatter of "local option" what testbooka are used in schools. - Indeed, 
on these and on other ItQuads, % consider It a dubious practice to insist 
that the cestbooka supplied by a State to church-sponsored schoola should, be 
only the ones selected by or for the public schoola of that Stafig,,) 

Curiously enough, the "equalizlag" tendency ylthln States (as evident in 
Serrano V. Priest . 5 Cal.2d 384^ 96W. Reptr. 601, 487 P.IH 1241 /.1971/) 
bap been (temporarily?) set back by^the^mllog la a Federal case (even though 
that ruling dees not, on Its terms, preclude a atatewide equallglng effort), 
Sao Antonio School District v. Rodriguez , 411 U.S. 1 (1973) (note 159, above). 
See aobert Lindsey, "Hew Battles Over School Budgets," New tork Times Magaziae,, 
Septei^er 18, 1977, p. 12. C^is, too, polats up the stultifying effect the 
Federai'^GoTer^nt caa have, even if laadvertently , on State and local develop- 
ments. ) See, on the salutary role of States •. rlghca in the Aoerlcan Union. , 
AnAAgaoloj The CoBatltutionallsc . chap. 7. (My argumeat in that chapter is 
reprinted. In part, In the American Governoent reader cited in note 164, above.) 



IC 1U7 W, by thm way, that t ha paaai©M tormmtlj Mpindad on 

religious libarty aoacarna (aae note 2, abo^s) are now partially diverted 
t© eenearna aboot "priTaey." Sae Anas tap lo» "Tha Publie lateirest in Privacy i 
On Becoming and Being lOTanp" 26 Dtf aul Re^ , 767 (1977). n^ ^Flnal Raport 
of -Ptivaey CoQmlsalQn on wblch Z serrad , (rafarrad to at page^% p 81^ 
a^o^) aay ba obtained by writing to tha Comiaalon Hainan, Hr« ^Bemard 
Weiabargp Room UOO , 120 South LaSalla Street, Chioagp, Illinpls 60603. 
(Tha rapo?t IsolUdaa a seetion on-a attidant reaorda privacy act whieh wi pre- 
pared. See f .A. .^-1108, ill^ols Law8| S.l.A. ch. 122, sec, 50-1 ett seq.) 

In any avmt, it oan be aalutary to be r^i^dad that blatantly aoareive 
go^ernoantal action wiUi reapaet to reU^^^ matters (or ^th raapect to ^ 
properly privata matters) h^ always been resented by aplritsd\Americans^ ThuSp 

it is noticad in Ablggton SchooL District Sehe^P g 374 D.S, 203* 223 (1963), 

^ > _ — ^ --^ ^ 

"The diatlnctlQn betwaan the two^^rellgiou^/ olaujes.Tpf the First Amandmant/ 
la ^pparant-*'a Tlolmtlon of the Free E^erclaa Clausa la predioated on coercion ^ 
while \^e Eatabllahmant Clauaa violihlon need mot be so attended J- See pages 
27-28, 34,35, abova; alao, notes IIJ, 131, above/ N ^ 

See, as Illustrative of such coerelon Md of. tha foollstaeaa to which it 
can lead, ^tlentral ItLlitary Track Railraad Co . v. RQcl^fellew i 17 111, 541 (1856)* 
CoWare Hronak v. The Paople , 134 111, 139, 149-153, 24 N,E. 861, 864-865 (1890); 
alao, Justice Black^a dlaaenting opinion, Tha Bar Admisglan CasaS t 366 U,S. 36, 
103, n. 4 (1961). ^ 
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^ . lafa^eaees to the Coaatltution ©f the United Statis, 
\ . to the WMfe Ajaaatoeat, and tp Title I of the Ele-\ 
aaats^ and Seeonda^ IduMtlen Afit ©f 1965 are to6, 
"'^^ nmerous to records i * 

j - Icaaes are listed la this Index according to the party 

t : ., hj ^Ich they^re apt to he taown, such as, 
^ (1) Baraatte . 4^est Virginia State Board of 
- IducatlOQ^ (Instud of. West Vlrjinla 

^ ^ Bbatd of Edueatlon Baraette) i " 

(2) Saynolds . Ualtad "Statas V* (laite*! of, 

Ualtad States v/ RaynQlda) | 

(3) * Rockafellow / Caatraj tailtary Track Railroad, 

Co. T^^ffistead of , Ceatral Military Track ' 
Hallroad Co . Roc^fellow) . / 

: ■ . ■ . . ' " " J ■ ■ 

Acton p Lord, 135-136 ' 
Allen, Board of Education (1968), 7-9, 11-12, 21, 24, 27-28, 31, 35^ 60 > 

62, 66, 70, 84-88, 96V 102, 138 
Aiaerlcans United Palra (1973), 88 ^ \ 

Aoaitdplo, George, 76, 80^81, 108, 109, 126 

Apollo, 3J0 ' ' ^ ' 

Arlam^wr^ 120, 121 
A^oas, Stephen, 112 
Uugustiaa, 98, f&S 

. ■ ' ■ ' 0 - V ■ ■ ■ 

Ballay, Stephen K.-, 80 . 
Ballard , United States (1944, 1946), 115 
Banms, Caaay, 127 j 

Bar Admlaslon Cases (1961), 32, 107, 113, 143 (seW, also, Konlgsberg v. 

State Bar of Callfomla ) V ~ " 

Baraette , Wast Virginia State Board of Education v> (1943), 34, 105, 144 
Barrara Wiaelar (1976), 53 (see, also. Wheeler v. Barrera ) 
Barrera , Hallory ' 1^76), 53 ^ 
Bermadatte of Lourdes„ 122-123 
Beras, Laurence^ 122 
Berns, Walter, 83, 104 ^ 

Black, Justice Hug© L.,/ U-12, 21, 23-24, 26, 32, i4-3S, 41, 84, 86-88, 97, 

■ 105,, 108, 113, 115-116, 131-132% 143 
Black, Hugo Jry, 120 , ' 

Blacksm, Juatlce'Harrj A,, 79, 103_/ 

Blaashard, Paul, 28^ 83, 92, 99, 101, 106, ilO-lll/ 113, 128, 132 
Bltaa, Virgil C/, 83 ; 
Blum, Walter J,, 93 . 
Brackln, Fraacls a;, 77, 102-103 
Bradfleld v\ Roberta (1899) A 23, 101 
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Braan, Eva, 122 
Braunfald . v^ Brewa (1961) 



sea, also, Supday Cloglng Cases ) 
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S«nsaa, Jujstiet Wmiaa J,, 3t., 2S-2S, 31. 36-38. 45, 64, 71-72. 85, 90. 

94-95, 98, 103, U6» 126 \ 
Brmmtt, toJi, 77 
BuehMan, Patrick J., 97 

Burgar, JmtlQm Warren E., 35, 113, 119, 133-135 ^ 

Burke; Sdmimd, 120 = * 

Burs^ (jQsaph) ^. Wilson (1952),^ 106 
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, The Reie of p|ivate/, Public and Federal Schools on Indian 
- ; Reserva't ions . •. 



* ■ ''The non-pul&ic school is one of thr«e types of , schools 

V providing echicationr to Indian students^ The tfthers are 
the' Bureau of Indaih Affairs (BIA) day Bchools and 
: ^ bbardirig schools, and the- public schools. The roles and 
obligations -of each of t'he, three are defined legally,, and 

- ■■; . , . «■■■"■ ■■■ V ; ' • / . . - ■ ■ ., ■ 

; 'historically, ~ . 

Responsibility of BIA to Indiaff" Students . ■ 
'- • * Trte legal obligation of the BIA to Indian ^studen 

i^ ill-defined. The BIA is not obligate'd to prov-ide / 

• schoola or schooling under present law. Buythe BIA ha^ 

. traditionally' provided the benefit, arid the historical , . . 
pattern confers dts obligatioAs. In the' 19th' century only 
the BIA and the mission schools provided \education to 
/. .Indian students. Now apprqximateiy '25% of all ^dian students 
' attend BIA schools,' and thfe BIA is examining the question 
Of whether it should witbdraw entirely from ifis roLe as 
educator. it will probabiy continue to provide education • 
for three reasons. First/ it ' is ieede^. ■ It is the only 
agency which can provide education to tlhpsm Indian students 

• who arQ geographically isolatld or hive p^rticula^/social 
V problems whifch prevent them from going to public school . , 

■ ■ second; there ds -a political and legal basis for arguing , 



/..the b€n#fit eannot be out. In paisinf the Sel^-daterminatidn 
Act of 1975r Certgreas assured tiibas that the federal 
coiroitonrfnt' would not be lessanad as tribes began to take 
over BIA respohatbilities. And third, thars' is a 
si^stantial. political dmiand for the service, 'NraiarQus 
trives have contended that aducation and social larvicas ara 

... : - ■ = ' ; ; .... _ \r 

par^^ of the BIA's tru.^t rasponsibility . Local schbol ■ 
districts cSn be expac^ted to oppose a-^.cu't in tha BIA service 
since tha education oblitation would fall to, them* 

Currently^, the ^ Bla does not try to serve all Indian 
stud|Lnts; Its criteria for salaction ii dual* An In^^an ^ 
stui^ant must be "^a rqfani>ar of a'^^ federally recognizad 
and must ba isolated from tha public school bu)p route - 

Responsibility of Public gchool Systam to Indian Studants . 

The public school has tha obligation to serve all 
the studants in its district and avaty geographic area 
falls within soma public school district. It was not 
until tha 1950 's howaver, that a majority of Indian studants 
bagan^ttanding public sQhoo4.s* In regions with high 
concantration^s of Indian communitias, this influx of 
Indian studants placed a strain on tha .local district ' i 

. cmpacity to delivar-^iducational sarvicas. Districts 'were / 

faced with^ l^li^ad^local t^ basas ba^^ tha presence 

■ ' = , -3 ■ ' ' 

of tha rasarvations, w^ich could not be taxed/ high 

/\- . ' ^' ' . • ■ ' 

, concentrationi of Indian studants, an^ in soma cases an 



. tmdar-allQcation of itata aid (per pupil allotinenti 

f und^ . ■ ■ ' ^ 

- ^©cofnizing ths ^onstrain^s^ districts., the = 

fed#ral govarnment passed iagislation int-andsd to assist 

' . ' • ' ' ■ : V ,• m 

local /sehool districts with Indian students: the Johnson 

0-Mally Actf public 81-874,. the Indian Education Act, 

and 'Publfc Law ai-ilS.; The Johnson Q'Mally-^ct (JOA) , 

now baing phased out, provided funds to help fill tha gap 

betyaen s'tata aid and tax funds. Public Law 81-874 

/(ipedial Impact^ Aid) / p^vidad assistancs to those school. 

districts impacted by fedsrarl installations* PL 81*813 

was similar axcept that it provided fimds for capital^ 

improvement^^ The Indian Education" Act ^provides funds for 

. ■ ' . ' ■ ■ ' ■ ' ■ ■ " v . ■ ■ • ^ . ' ; 

new and relevant Indian educatj-on programs. 

. . ■ ' ' / ' . . ' . ^ 

Hole of the Privata School on Indian Resarvations \ 

The third institution providing education to Indian 
studants is tha non-^public, school. Frequently it i^| 
parochial school, originally pisrhaps a missUon* ^ The ' ^ 
parochial schools play a^- VMy important rola on the Indian 

if ■ ' , '' 

reservation. It may ^e the only alternative sourca: of^ 
educational sarvicas""for an Indian family, ^haraai ^ ^ 
in urbanized ireas, a fMiily has the option of moving from 
one community to anothar in saarch of higlrer quality 
education, tha rmmmrv^^tXpn Indian ff^ily doas not. The 
Indian f^ily may ba tied to a particular part of the ^ 

i. ■ : ■ ■ - 



reservation that haSi^been the home, of the ,jMiily for 




fenerations. ' 

J* ■ . , 

On , tl^e resarvatidnSv with few sxeeptions, parocl 
schools have the reputation of providing higher qiia^ity ^ 
instruetion^ and a ourriculuBi more adopted and responsive 
to the Indian tribal culture. On the New Wexico**Ariion^ 



Mavaho Reservation, the nation 'i largest Indian reservation^ 
many of the present day leaders are graduates of a parti-^ 
Gular mission school near Parmington, N,M, knd an unusual 
n€miber of tribal leaders decide to send _ their own^ children 
to parochial schools. The BIA schools do. not offer . 
comparable prograjns*. Of the public ichoola / a few. offer . 
some excellent programs, but most are' of indifferent 
quality. The .reservation parochial schools have the reputa'- 
'^tion of being the training ground for ttibal leaders, 

^mpressionistically speaking, ^we observed in tha^r 
schools visited in this study that the parochial schools - 
oSeemed to have . greater^ success with Indian cultural 
awareness classes than did either the BIA or ^publiig ^ 
schoofs r ' Native language was taught and local traditional^ 
tribal leaders participated in classroom activities.^ , 

Relationship of the BIA and OE under Title I * 

Title I services are/ deli'^red to ^^b^ildren in all 
three type^s of schoo,^s, non^public, BIA and thfe public 
school. The BIA enjoys a special re^atipn^ship' with the 
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Off ice af Eaueation .for its Title I al^lecation, AGcordirig 
tb the law, tha BIA, ^am, the Victfin Islands , and the. 
truit territories receive 11 of the total Titel I grants 
^(exeluding fuftdirig for state administration, aid to the 
handicapped, migrants and neglected and delinquent 

■ I % - . ■■ ^ ^ 

children). In the la^t few years, the^ll has ijot been ; 
sufficient .to s ati s f y t he-^3r^7^- hold--harmless provision of 
the law. ' Consaquently r the IIA and these other territories 
have been receiving* the SMie Miount they received in 1973.' 
In Fiscal Year 197/8, the 1% will, be^gr.eater than the 
hold*harmless and a new memo of under stahding /'is. being 
prepared which will define the allocation^ of the 1% , among 
these groups, / Under almdst all the options, the BIA 
share will increase from its current^ 117 , 9S3 ,'000 to 
approximateiy $19,(300,000. 

The BIA. makes available Titl^ iservlces for all 
children enrolled in BIA responsible^" schools . BIA ;^ 
responsible schools ara thoie schools funded entirely by . 
the BIA (BIA schpols) f those schools contracted by the 
BIA to an^Indian tribe '(contract schools) ,%ny ^^ool in an 
unorganised ichopl 'di^istrict (St, John's near Phoenix .is 
the only one) /or by iny BIA domiciled .students attending" 

an Qut-af-state public school , 

/- ^ ■ . ^ ^ - ■ \ . 

■ "^^--^.^hm aiA found that- it could not develp a formula 

for the distribution of funds anong its administrative areas 

based on need. Therefore, the. money, is allocated to the 



areas on a strictly per capita basis accordltig^tcs the 
October 31 enrollment in the BIA responsible sol 
Poverty er iteria, is not employed , but virtually 
BIA-tesponsible tarrit'ory wquld .qualify aa Title I Target" 



Areas under the criteria to be applied to substantial-ly 
low-income areaa. The area office has some dis^^tion in 
the allocation ;:of these funds amcmg schools within the 
area. It may distribute funds in one of two ways. The 
^rea may allocate funds to sehools on% strictly per ' ; 
capita basis or it may choose to cbneen^trate, on certain 
areas, principally those that are geogray^i.cally isolated. 
If the area office chobses to implement the latter altt^naji 
tive, it must submit the' criteria it used to devflop the 
plan to the Central Office for review." None of the'^spIA 
areas studiad followed the latter approach, ^ ^ ' 

Ganerally the area office distributes funds to the 
schools, which in the BIA are each local education agencies 
(LEA'S) , on a >e^ capita basis. All students attending the 

are aligible and the school must ..serve those most - ^ 
educationallY deprived. If the LEA chooses it may ^ 
concentrate services on a few students rdther than tryin 



X 

to serve all 'students, In either case the Parent AdvlEdT 
Couricil .(P^) must approve' the plan, * . ^-^jh 

In contrast ^ the public school system there^^ are^ 
no selected attendance or 'target areas within the school 




distridt, Mor are only Mrtain itudants in the school 
eligible . All siqhools may receive Title I fu^^ and all 
students are #iigibl€ for ' ; ;^ 

_ • •• _ ^ ' - ■ 

Effect of BIA Presence on Public Schools . ■ . > 

The 'presence of the federal BIA schools is a 
signlfiQant advantage to the public school system. The . 

'-C^ .... . ' — - 



BIA schoois generally serve students from isolated/ 
regions, relieving^an rflread^ pver^ taxed school district 
of that responsibility. And while the LEA' s do not get 
state aid for the phildran enrolled in the /BIA pch<Jols^ 
there is less demand on the total state aid, fund / and 
this might . aid the LEA* 

Bufc BIA schools are a specia^ benefit to thaLEA's 
Title X. progrMi because of the Title X sdistribution fbrmula 
The school 'districts are allocated Title^^ flurids from the 
state based oh census data from the Office of Education , 
, (currently the "population, ag^ed 5--17 in familiei with ^ , 
annual income undfr \S4 /ODO- p^ui 2/3rds the humber of 
federally dependent children in the "district) , . T^is ^ 
.count includes all children within the category ^ 
regardlass of what school they attend^ since Title I is 
basically a student^aid- program. in a school district 
with a 'high cohcentratioiL of Indian childreft, a significant 
portion of the poor^ children may attend federal schools, ■ ^ 
This means that the students are double . counted for Title I 

A ■■■■ .. ; . . r 



, ©nee as part of a par**ca|^^a diitrihution among B 
schools and again whan state off ipes of* aducation distribute 
f lands amon^= ichools baaad . on the^'cansi*, Tha public school 
district with Indian children gains uridar' tha double, 
counting, It.raceiyes Titla I dollars for children for 
which tha district is rasponeible but for whom it doas 
riot hava.to provide services since the children recai^Aa 
BIA Title r funds. 

But the presence of Indian children causes soma ' 
disadvantages* Income statistice for tha families 
are unreliabla^ and census figiires suspact because of tha 
great isolation of the families in^'rural areas* And a 
disproporti^onataly small number of thos^ eligible for 
AFDC ata enrolled ^ so that the state and the district do 
not racieva as much as they should of the fedaral 'aid. f 

Equity of Title I Services among Private ^ ' Public and Federal 
. Schools 7 ~ " ^ ' 

Many Indian children attend private' schools . ■ Wa 
^arm charged with dataortining the 4egraa to which these \ 
students receiv| services compared to thosa received by -7 ^ 
students in the federal and public schools. The reader ^ 
should bear in mind that for purposes of Ti'tla I two 
pvarlappifig systems provide servicef; ^^n regions of the 
country in /which ^her a are concentrations of Indian students 
One systam is the public school system 'which must sarve its 
own chil^dren and those attending private schodls * The otiier 



Lm t^a fedarai^BIA system, which serves only its own 
children, ^ Regardless of which type school. the Indian 
itudeiit abends/ the students ihould have an equal ohanee 
for Title I Services* The. opportunity' to receive com- 
parable services is determined by a number of fattors , 
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pga-eglpeion I of Ca8.es . ; * , , 

As part of the evaluation pf" Tltle^I serVlcea to 
indlaa students in noo^publi^e schools, the evaluators/ ehose*. 
to vl-slc seettlons ef ^ the' count ry with large eoncent rat ions 
of Indian students* In thesej^ieas lad,ian stu4en«s attended 
public. nQn-pub lie and federal BIA achtfoTsT The evalua\or 
visited al three types of schools tn each regions an'd . then 
attempted to. diterolnfe the degree to whick e.quitable services 

are provided to Indian studepts In each type. The public 

• ■ 1%. 

school district were Gallup-McKinley County, New Mexico,. 
Window-Rock Arizona, and ShannonCounty, South Dakota. The 
BIA cases were, the-' Ma^ajo Area and. the Pine Ridge Agency. . 



/ ■ DESCRIPTION OF PUBLIC SCHOOL DISTRICTS 

Gallup-McKinley Cauaty Sahool Dl|6rict ^ , 



1 '-'^ MaKlalsy C©umty ii loca^^^d 1 a wai t^e eo^ra 1 New 
MexicQ sdjaaanfi |a Cha Asliona bbrderi It ,li oml of .the 
largai t^ CQuatiies attd sehool dik tried la Haw Haxleo ^ 
eovrtsiag thm Zunl ladlam Reiervatloni the altm af Gallup 
€Od portions oi the Navajo Rasarva^ion,' Tha district has 

2 6 public schools and 5 prlvata ^sc*tfols.^ Of these 31 
schools i 12 are, loeated la Gallup fad 20 are located in 
th^ "outlylttg'* areas^ some of whia\h are 60 miljii away. 
Thrse schools served la 1976-77 close to 15^000 studeatSj 

60% .of which were low-Income, and the majority of which 

^ ^ ^ ' .■ :^ . '* . ' ^ ' . ^ ' 

were' ladlaa* The s tudeat bodies of the schools in the 

Qutiyiag areas are^alaost eatitely ladianj aad the student 

^ ' ■ . ■ ' ■- . s ' ' ■ 

■bo4ies\. of the f city schoo Is were about oae^half ladian, 
depending on its locatioa ia, the ci^ty. Despite tha laTge 
ladiaa stfldent populatlon^i there are no Indians on the* 
school board nor do Indiaas occupy any sigaif leant position 
la* the administration. One coasequeace of the lack of 
I'adian ^^s^^resf ntaclon may be the current effort in the 
northern half of;. t_^ school district centering arQunri 
TGhoatchi to become, a ieparate school district* 

According to HEW regulations, G a 1 lup «H cKi n ley 

County Schioql district receives ^a Title I allocation tor 

; ■ . . ^ * / 's^ -. - ' 

. ' ' '^^^ * - 

a 1 1 s ch o o 1 ag e ch i 1 d r e n i a the d 1 s t r i c t r e ga r d le s s of 



vhtrt ehey: attend sehool* Som€ 3600 sahaal go ehild^aQ 
at t «nd f adaf a 1 achoels run^by the Bureau, qf IfldlaQ: Affairs- 
tbmsa ahildtsa ' are l^alud(id Ln the edunt that d^termlaas 
the Gallup«HeKlal0y Couaty Titla I aHQeatiQ.n* ^ 

,Ga Hup-He^ialty C©umty achoal dli t rire t B . a la^o kmawm 
Hfithia the state as havimg a low local aomtributlon to the 
pub 11 e iehoo 1 efforts ^he , a tat a : depart meat of e dues t loo 
takaa hal^ of that loaal eoatr-lbutiom aad divider It into 
the Title 1 altj»^etlom figure t©^ determiae how naay Title 
1 studeati »the dlstriet should lerve* The low':. looal> 
cba t rlhut ion and ^tha allooatln peaaa Ga llup-ftaKialey 

Couaty may serve a larger aumber of Title I itudeati than 
Other New Hexloo Soh'ool dlitrigti ^af a eomparable slze# 
Ir oaica ily j t he aohoo 1^ dii t rlc,C reiorta that it w.as /unable 
to expend Its entire Title I alloea.tion. and el ted the 
limitation on the number of students ai the reason. 

Window Roek School District ' '-^ ■ . 

^ln4ow Rbak Sehool District Is loeated in ftbrth* 
eastera Aflsona near the New Mexico border* Although 
there are only six schools in the di3trict"two of , which 
are parochlal--a 11 are located wl^thln *ten mil^s each 
other. The students come from conslderabjp dis tances to 
•attend, and 'many travel 4 5 minutes or ffloreM&y .bus over 
unimproved road to attend*, 'Approximately* 3300^ iS t^udin ts. 
are enrolled Iq thtf schobls, 95% of which ara ind^an and 
2 0 % ^ 0 £ wh ich a 1 1 e^d par^^dehial schools* " ^ 

^ . ' .v M ' -12- J 



Wladaw' Rock sehaol District , hai beea ttoublad by 
ttocertmlm aipd ' limired fiaafici'lii ^ rmsrottcis. first, ihm 
, di^i triet h'ms m liaitiid' ^oeal tax baie oa which it may 

^d^m^i bm^muie th'im ^aservatlom land is hald ^Sn truit by 

^ .—^ " . ; . " ■ • ■ ■ i . " - , ' . ^ . .." 

the Fsdaral g^aVernmrnfi t a&d mot subjeet t3 taK^ Seeosd, 
tpj^ MJ ^yj^t^X yA^^^ stats ds.paytmeBt q£ eduQatioa pfovi- 



dad no states aid to thm distriat for the high sehool and^ 
Q(bw giv^s ths diatr'ict Only aXemsatary sehaol: aid toT* thm 
high'ach@Ql* Thitdlyj t h a , di a t r i e-^t 1 i allgible tot. 
sav.aral fsdsra.l#aid programa, Johai.gn'-Q 'Ha lly i 

F a da r a 1 op aa t Aid -aad the Indian EdueatiQri Act * but 
kf forts tQ bbtaia coas is t aa t aid from them have proved 
frustrmtiag* Comaaquaatly the distriat= has baas frfeed 
with ' liai tad local support * iasuf f ielaa t s tat a - support ^ 
aad irragular fadaral support* . 

Tha .school diitriGt has aa^ aatiraly Navajo aehool 
board aad Tadiaa admiais t rato ts ia kay position^ . ' For 
tha aomant the school district is aoaGeraed withVsurvival* 

' ' ■ . . - ■ ■■V . ' ■ ■ ■ ■ . ■■■ 

Shaaaom County- Sehoo 1 Diatrtet i 

— - - -- --- - - - 1 - - - ■ - - - '- - -- - - "- . ^ 

Shaanon Couaty^ la loea t ed » s ou^h eas t ^of Rapi'd City 
ia the. southwest corner -^f mim stata of SqucH Dakoc^a. It 
is aither half or all the /Pine Ridge Indian Raservatlon 
dapeading oa the legal ia t eqj^pre ta t ion of the raaarvation 
There are four public^ schoola *and thrae 





cboo 1 .a du eat ion Ad a only oaaof thepai'oehial.school 



'- 'Abmm* - tYkB^tm- ATM 3100 school ictid^mtd ia cht diitrleC i^ 

almost ail ote Whieh are Ogl^ala Sioux ladlana. Only 2d% of 

. tha stad'tiats attaad th© public s^hop l*s Tha majority; (55%) / 

' ' ■ ^ • . ■ ' / r ' .'^ ^ ^ . - '^ ' ' "' • ■ ■• .' I 

i ^ - ^ ^ h ' ' ' , " - , ' ' ^ • 

ttand llA schools amd 24% atCand^missloii schoala^ • " : . , * . ' 

^ iasptta tha^ faet th*tl the'^pop^llt at large fnd - ; 

l%hw majority of tMe litudamc ^fe^f^^^t Indians 'thi^ta^act no » 

• / ■ ^~ ^ • ■ ■ - ' • V ^ ./^ ■ v,;^ ; - ^ ■ . V ' ^ . ' ^ ^ ^ ^ \ / 

/ 1 n d 1 an mam b a r s o £ t^ a s e o 1 . b o a^^^ n o^r do I n an s o ecu p y . 
/any of tha^kay a dmlni a t a 1 1 va pj6 g 1 tl on s 1 n t h e sahool ; ^ 
' district*' : * . ' ' ^ ^^4. ' ^ " 

Be causa thara tm ' no pub lic^ tiigh. scb'Qdl la , tha ' 
dlatrlctV cha district miist pay "^tuitlotf .at a r^ita^ m^%$.^' ^ ^- ' ' 
^lishad by tha "ittata tot any studant who has to lead's bis " 
' or bar district to artand^ ^ ^ >/ ' 

* T r a a t ma n t_ lai Private' Schools C o mm an P o'i n t s ^ ^ , ' 

In ail. tt^^ as public ichool diattict3 in which thara ^ " . '^z. 
were' nan-public)^ sc hvo o 1 s , a a v a r s 1 ' c o mi on facEors ww r a i^' , 



mportantly, in all districts' a siga'i.fi^ 



"^appArant. .^Hqst i 
can.t /numb a r of . Indian siEudeata attanda'd tha aoa^p^ub-lic 
school- Jn no cast was .it lasss than^. 2 0%._and in aria .case 



mora atudanta ^ttSMad.vtha non*p^bllc aichoo'-is than , 'the 
public schools* Tha^afora hts.^^ 'non^'public schools wars 

treaEed .would h'avi a gVaat darfl to. say #bout cKe dagra^: to 
which Indian, studa^t^* b^neff^ttad f rom Title * ^ 

Neither .the apn\p ti'b 1 i c schools, nor t Ji e s^^Ao oX "\ ^ 
discriccs were i ophis t i cji ^ed operations* Bo th aper,a^t.,ed on * g 
= saalJ^ s caie • ■i^th seemed t.O; ;lacjt . familiarityi wl th the^ % - 



law aadVwi'th the im%utmtt*QnB* 4^'^^^^^%^^^7 tha noii-publie 



s^hor^i a@s&#d igsorant /of 



Aec^ess eg Information 



AcessB to cluarr aectii^'ata tnfociaation 



iqvQlvemgmt. Lmek of aae 



the itate to them under title I* 



id to b-€ 



a ree^urtlag /^roblsm. One Bfon-publie^^^ school whiah was not 
participating was oot sure 
Qor ; wh7 ^ t^ h:ad dfetfided not' 



what the Titlm I program was . 
to partielpAtm. titheri miaunder 



staod esrtain aspects of the Title I program^ like PAC 



a to Information led to limited 



partieipatlan in the de.eision-making process . 



Private Schols. Pointi for 



Consideration 



Without exception the private laho^ol Title I 
^coordinators did not know what an equitable allocation to 
their school was. They generally did not know how their 
pllOGati-on had been eatabiished. And they seemed unaware 
that an allocation equal to a comparable public school was 
ttfelr rlght.\ Usually the^ were grateful that the- public 
school district h'ad offered to help them at all. 

in general the not(-p.ublic ichools were under* . 
Mlocatedby almost any iriteria. Host of the time that 
criteria was not clear and in one case the district Title 
1 Coordinator admitted that it did not exist. 

The non-public schools seemed^ tS^ depend on the ^ V 
good will of the public school district to obtain their 
fair share of services. The nQ-publiq schools had little 



" . .1. 



I 



deac 



s and .^p rlaa^lpa li wtre^ not 6 




matworks ithrough whlelu they sifi 



ever 



FAC. 



pub^l^ mahoQl Input^ 



Target Aid 



Imd iflC;© the pUibli 



ht\ apply pM^snte*! •:What* 



utfelrlnt ea* 



l€V%ragm the aon-publle sehdol Had wm tihtough the 
If thm dlstrlet had !a"d* ^AC I ©r it hid 



1 nhr d 1 V e me a t ^ t h 



|\ PAC ahd 

' ' i ' ■ > 
iire was ad 



Target, areasl^were eatap^i^ihtd hy\ uslag aa.AFDC 



poverty ' level sr sehool lua^eh 



whieh 30% or »mare of the studa 



gduat* Those sehools la 
at - body qualified for free 



lAach were designated target arek ^choolii ^ ^a 11 dii* 
cri^ctSs all the sehoolip publie apd aoQ-*pub lie s urbvn and 
ruralp uallfled., targetf area 



beemuse all ichQo.lj ^had /a hig 



idhooiSt Thla ii prqbaby 
ebaeeatratioa ofladianip 



aad; the ladiaaa are* likaiy to he joor. 



Selectloa aad Superviaioii of ytaf 



There was g'oo^d cooperatiioa betw^eri the public 
school distriet aad the aoa^publJe s 'chop Is, ia the supervl* 
slon of Tit'le I teaehers aad aiaes ^la ' aoa-pd^^c s choo Ip . 
The aonptaib'lia school superviaedl the Title I staff as ha 
did all^ his employees. ' The /school district Title I 

coordlaator supervised their' wo fcH as public school em.ploy-' 

■ . ■ \ / , 

e e s . T h a privace sc h^o o 1 u su a 1 3]y h a d a s t r p a g influeace in 

Che selection of the Title 1 | p erso na'e 1 * wo rk lag in .thei^' 
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schools.' I a <^ oaie , e as as ehe-y were able co selecc (he 

, i . # 

perso^aael,' subjectt to concurrence by. che district office. 
PAC . , . ■ _ 

* ' " ft ' . ■ . = 

' ■ _ ■* . ■ ■ ; < I 

Th©^ nop'-p^ublie lahodla in ladian cjommunitias had 
aatlve face's if the PAC axisctd* Often the schoal 
was unaware that it was suppased to encourage parant 
^partlaipatl^n' in Title I at the sahsgl or district level* 
This waa uiually /due to failure on the^part of the ^dis- 
triat.Titie I eoordinator to communicate PAC regulation* 
The privata^choo Is leaAed to leeng problem inesta 
hlishing PAC'is po'latlng to successful pdrent partiCT 

pation elsewhere^ in school boards and commi_t tiles • i Fjurth/ar 

■' ^ = ^ ^ ~'\ "»"-■-■- . ~ — .. — ^ -- - - 

mores FAC district participation was essential^ to the 

non*^ublic school It was , through the PAC that the needs 

assessment and . program allocations took placei It / was 

really . the only mechaaism the non-»public schols ha'd. to 

' , . / 

beaome informed and inf luence^event,s • ' / 

The' attention paid by the state to no n- sub lie 
school participation was the last point common to a^'ll the 
districts visited* The States asked to see whjpther the 
dis eric ts ^ had CQutacted the' non-public schools for parties 
pation* Usually a sign-off sheet for nonf*pub lib schoo Is 
adminis trators accompanied the districts Title I applica- 
tion* The sign-off -sheet Indicated the non-public schools 

r 

had been contacted about the program- However, there was 



TkQ #vldeace of tha stats educatiOQ ageney praisu'riQg the 
diLscrlet to pcoao t e aon-pub^e sehool part iaipat' ion . 

^vsQ the stats avaluators paid little attsation t 
€ h€ ^ quas ti-om oi ©qu i ty - b a twm e a public and non-public 
tfchoola* la fact, ona stata ^valuator amphasi^ad that 
'ths district ba particularly, concarnad that tha aan-publie 
ichool not uia lis Title I sarvicai to supplant local 
servltraT* . Fart of, thm raason for frha^^stata's not prss-* 
suring tha district is probably dua to th« informal 
relationsjhip- batwsan thp district and tha State, Tha 
district saams to oparata pretty independant ly # In part- 
this may ba due to tha nature of rural itates, __Ia =^arr 



may ^e due to the sta tea linit 



ad 3 taf 



Participation in Heeds Ass ass men ts ■ 

in other areas traatmeat of non^public schools was 
not simila^s^in different districts. ^^Tha .participation by 
non-public schools in district-vide needs assassmant was 
one of those areas* In two districtSi the ^non-public 
school oflicials were not even aware that a needs- assess- 
ment had been dona of that 't'^hey could participata, There 
again the PAC seemed to be . the ^ey . W^era needs ass as^s- 
meats were done, they were conduct^ through the PAd, 
Where non-pubiic s^chools were iavblvad la the n#eds 
assessment i they were either not iavolved the . PAC or 

there was no active PAC, \ 



, ■ . ■'/,.•' ., . V-,-,- - \ ;.- - V.,: - . := 

^ mi tmit tom^Mi E 1 i^a Ible 5 e u d c n ti ■ ; \ 

Bmmmmd to ba^^^^^ two ' mm thodi oi ? utilizing the i rmaul t s of 



thm^ tasts 



Thm moat fraqumatly ussd sethod wAm to mmtm^ 



blish m grada Igvel A^iJUt-off , S Thomm student 



1 whq testae 



oar j%ar^j>#^,ow grad€ layel 'om natloaal ^v^ragm^r^irrm 

a I ig±bl#8 Tha sagoad met ho d - w m s to u a e p # r e a a tt 1 1 a^i^ 
Thos.a studants IpL tha iSth p areantl^a— r^ori/towkr war 
allglble. Naitha^r _f^:a-t-ra^^i a to affact tha • n^n-pub lie 

.s^ho^Ti* Umdar althar mathpd mora ^tudants than/ could be 



larvad ware aliglbla* 



^Fart^gl^at Ion in Progr'am Planning ' 

two of tha dis^trictis the nonrpublie* iehpols 
rare not^»5^^^ad at all in tha "pgoeaig O^^^y fining tha 



Xltla I prff^ram* Howa/ver s i t is not cleat 'thaj^he public 
aehools were involvad to a muc'h greater dagraat .In one 



case t tha n.qn-pub 11 c / athoo 1 was simp ly s an t \t eachar^ 
and told they war© '^to assist^ the teaching oi Eaglist 
mibth « la most cases tha non-public sehrfol administrators 

wara not' disaatisfied with tha current Title I prog)ram. 

--- - ' ' ^ ' ' ' % X.' 

They ware surprised, h.owe^ar, to laara that they ,,cbuld 

involved in the process to help define it, 

) . 

Daiivery of Services 

.... ^ . .... ^ .. 

Services in all . the ao a- public schools were deli* 
vared on-site* Usually the serv^ices daliverAd were 
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limguags a r t s , • Eo g li sh ' amd^ math. Sevtral mda-pubJLid 
vschooi ' admlttistf atari a,nd ; dlscrict Title I GsatdlQitori 
itrmssad fehe Inpoftance of workings, -sn these stibjeGti vith 
ladian^ chi Idren* jLji^^^fcre emrly gradas. Kiadmrgartem was a 
fjL^q^Va^ choice f:©r a Title I language arts pragraft 
b.#cause maay Iod;ia,fl children eater aehool*wiEh out sufJi- 
cienc language akilla- 

The personnel used to deliver the serViees varied 
by diieriet. . On% distrlet provided only aides in Che 
dlasarooms of the rower grades- AnQther-^^dlstrlcf provided 
services in the q lass rooms and in, laboratories separate 
froffl the classroom. The labs were usually^ staffed with a 
speolalist and an aide* . 

Ej^a lua t ion ■ 

All districts* were evaluated ^ periodieally by the 
statef The form of the evaluation varied* Is one eaaei 
the evaluation was essentially an audit, and little of It 
was done on-site. The sou-public school administrator in 
that district could not remember ^e state ever evaluating 
the Title I .program. Is other cases^the evaluations were 
more thorough. One state encouraged the. di^scrict to call 
is a^ outside .^irm to conduc t sn indepehdent a ^^JiiLi f - 
Th is^ evaluation tended t^ stress more of the qualitati\^-«" 
aspects of the ^^rogram and seemed^^.t'o prove more &eneficial 
to distfrlcc Titre I administrators In their efforts to/ 
iaprove their program^ * ^ ' 



The disparity betwsga ^ the start of the Title 1 
program- year ,aQ4 the it art of thi sehool- year poied a 
problem for one sahooL^ dii triet t Its aehool ymm^ began in. 
Augus t amd the Ti tie r^yT^oirsm began ^ In 

order to operate a Title I , program during ihm Augus^t_ t5^ 
Oc^tober period, the school dii t-rlrt was foraed to hold 
ovetx ponay frVo ©he school year to j-begin the , next ome. 

One problem that leeaed to be particularly preifm-^ 
^ent amoag non-public icho^ols was tiiS^ lack of ^cj^as^sr oom 
space in which to provide the Title I program* la several 
instances^ the private school had a. iigaif leant ly less 
expensive program than comparable publi.c schools and lack 
of classroom spape seemed to be ona of the reasons, la no 
case did. the district use Title funds to acquire more 
ipace« * 

C otic lus i on ^ 

A significant aumber lOf Indian students attend 

a©n*public schoors. Goasequea t ly s how aoa^'public schools 

are treated under Titla I will say a graat deal. about how 

Indians students are treated* f ' 

/The. non-public schools with Indiana students 

were not sophisticated operatiohs* They wgra generally. 

^ i \ 

parochial schools, originally part of a mission to the 

IndianSf living in the .area, Tb^e nQn-publl'C schgol 

admiais traco rs damona^rated ^ a lack of familiarity wich the 



^l£la I leglalatioQp t refulmtloai and the* ab^l4gatloQ of^ 
thi State to private schaoli* 

The sehools saaA^d td^dipmnd on the good will o£^^ 

the p,uh lie lehool ^diitriets to assure that they received 

- ' ' '' ■ * 

an equitable share, of the Tic le I ser'^jlees . The son- 
public schooli^were Igmorant of what aons\,ituted a just* 

it - \ ' ^ ■ ' ■ ' . = 

alloQati-on of servieei<^.tQ ;their atudemts- The only 
meehanism to pressure the lehool dia^triet was the PAC---if 
it exiatad. Usually it did not exist, and the non-public 
schbola remained uninfor^d and without leverage* 

On the positive sidep all non-public sehools, like 

r . % " ^ ' .... 

the , public schools , were target ichools* Ne vei;the s , 
they ,were underal'located for Title I services- Most 
dis tricts . lacked a. suitable c^itecia for the allocation of 
services* Often a lack of classroom space further preven- 
ted non*publie schools from offering a larger pro|ram# 
Parent Advisory Councils p a r t i cl p a t i oh in the 
non-public achooli was usually non-exis tan t * Host adainlstra 
tors insisted that the achool diitricts had not th'e 
non-pliblic school parents to participate* Where non-public . 

' - - d ■ 

school parents did participate, the school benefitted 

b y bTc oming better info r»me d and better ab.le to pres s'u^ e_ f q r 

.more services. ^ * ^ 

Without a doubt Title I has , had an Impact on the 

non-public schools- It has impcoved the quality of their 

3 cho las tic program by identifying and imp roving the basic 

... * ■ ■ ^ ^ . 

skills of the most deprived students. 

%^ *^ ^. * ■ , 



Tipla I 'and' othet fmdsral fundi arm m significant 
portion Qf tha noQ-pub lie ichooli ' budgacs • Tha Ti tdm I 
and och#r Fedsral prograai %tm now siao^f ai easeatial 

;^pQrt±ona of the eurrleulumi portions iha school could now \ 

■, ■ . ■ . . z . ^. \ 

not, do without. ^ ' ^ 

^ ■ ■ ^ ■ : ■ ' 

thum dependence on Federal aid has servad to reduce-' 

■ - . ■ .. : : : ^ , - . . ^ . ^ / 

. - - • ■ ■ • ' ■ ■ _ ^ ^ ■ .^-^ ' 

the indapenence of non-pub lie seh.ooli .The schools ara 
required to follow certain guidelines and account for the 
Federal funds to 'puWlic if ctor auchorit l.es ^ in a fashion 
that they hadn'^t had to 40 p rev ious Ij"^^ The Titia I 
program became a fixed part of Vtha/gurriculusis radueing 
tha administrators schS^uling^f l^i ihilicy . It^s| doubtful 
that most non^public sqh^oola could aWord to giva it up. 
Tha_r_es^^^ ioi »^train on the regulit&^^^^ ba 
ttoograat. / ' ^ V _ 



DESCRIPTION O'F BIA CASES 



Ths HavalQ Agaa of .tha BIA , 

^ Th m B u r t a u o f I a d Ian Af £ a i r a ( B ) . ma 1 a t a i as 5 7 
fii^dsal s ohoo'Is fai^ ladlaa scudenti In the Ncvaio Area«" Th^ 



Navajo Ar€^ takaa la moac of. th^ Navajo resarvaclpa an 
ar^a about the- ii^a o*f tha state of Vlrgiala, Vtraddliag 
the three states af Otah^ Arizoaa and Hew Meslao. ' Student 
p op u 1 a tTo a i im~t h a ^ g h^o^l b=^t cfl g e f rota 2 4 tb 10 00 itutfaaTs^^ 
Studeats are either Navajo or Hop! , though -the ^ vast 
majority are Navajo. About 10-15% of the schooia are .day 
sehoola. The remaiadjir are boarding or' b o a rd^&g -d^y _ 
SGhoola* The sehoola range . from K^7 to K*12, Three of the 
lahooli are run by lodaLl aommunlty .boards, under contraet 
to the BIA* These' eontraet sehoors ganaraily ^ 



in .thoae aspeeti of Title 1 whieh acal for eoamunicy* 
pirtieipatfloa , asses smane , PAC\ Internal evaluator. 

■ : ' - ' ^ ' ' ' \ ' ' ■ 

geaera.l . the quality of educatioa ,ia the f ederal 
schools Is Inferior to thi education refceived by students^ 

atteqdiag parochial or pu^ lie schools. A^t, lease, a high 

^ . ' ■ * ' * " ^- \ ' ' ^ ' \ ■ ' ■ , ^ ^ . J 

aehool graduate of a BIA boarding, school enjoys far less* 

preatige than hia other eounterpart in. the public school- 

And BIA bigh sehobl graduaceg are far less,^llkey to attend 

and .ddi'^ell in college than public school la^T^an studencsi.^ 



1 P , . 5 22 , Rosenf eld ^ , ??Indian Schools and Comfflunity ^Contro 



ERJC 



BXA ashool admlnis tracioa Is eharaeterliad an 
entan^sA amd^ rigid buraaueracf. Within ehm kavaja area 
thsra art f ive agaacias > Bo th tlia ageaciea and thm^ area 
offijeas have staff @f spaaialiiti ;for adue^tiOQ. .Line 

^uchority runs through ^ the agenay superincen.dant , to the 

^ ' > ' • ■ / - ' . . ^ - ^, . 

araa directors to tha commlsslonsr of Indian Affairs^ and 

*d . - ' . . , . ^ ' , . . 

'alttmattly to tha Searatary o^f ;tha Interior*; Problems 



that for a ' public sehool syst.ao migh^t be solv|fd at /the 
school or district 'o-ffiea are considired in the BIA by 
persounal iar ramovad from the pr'oblao. Thus conaldara^ 
tlofa might take place oa4y aftef m comp liaat ed lafrerchange 

^^^mamorattda ambng employees who tend t^ cfperate "by the 

" ■ ^ ■ ■ / ^ ^ ■ ■ ■ ^ " 

book." V ^ / r . ^ ^ . ■ f 

Pine Ridge Aaen'cy of Che BIA ' / ■ . ^ 

^. ^ ' . Fine Eidga Agency of the BIA Is located in :South^' 
western South Dakota about 60 miles from-Rapid City*^^ It 
is about lOO^miles by 50- miles square. Th0 BIA operates 
seven schools . i^lthia Fine Ridge*, one of which 1 s a commuu-* 
^ity controlled^ contract . school any ^one ^f which is opera- 
ted cooperatively with the Shaaaon County PubHc Schodla. 
Tw©^ of the schools are K-»10 and t^h.e remain^der are ■ K-8 .or 
K-?# ^''-All the IffOO s tude'n ts atteadlag the schools are 
Indian^- most of whom are Oglala Sioux* 

Tribal or community take-over of the schools has 
progressed further la Fine Ridge .than on moat reserva- 
t ions . ; . In addition to the communl ty c on t r □ lied school at 



L(^L€mam'i thm^ UiilEad. Sehoei Bokdi m fsderaclon of all^ioaal, 

schoal ^boa^ds, opmsafced the Tit I p rogram. / A,l though the 

^ ^ ■■ ^ • . ■ ^ ^''v - ^ '/ \ , • 

Tltlg I esntraet between the BIA and the. UnlJfcd School 

* "lo4rd hai been.^|^haradt e^lzed by disputes betweea the t,wo ' 

.partleai it *neverthe'ias*a a signifiemnt a tap toward 

Indian community eontrol. ^ / 

Common FQlnts . amori^ ^lA Sehoolg ^ ^ ^ ' 

The Bureau of ^ndiaa Affalira sehooil system. ii very 
large.. .It ae^tves at least as many students 'ks th'e public 
schools in the Blavajo' aad Pine Eidge regions* In the 
case of * the !l*vajo ^rea, the BIA aHmiaisters schools over 
a large region that encompasses five publie iphoo'l die- 
tricts. In ^order^to administer such a large educational 
-operaciofi, the BIA has Jhad tp assemble a large and complete 
bureaueracy * , , ^ ^ 

■Frob lams with T it le _I_B ur eaucraev ' . ' ■ ■ " ^ 

Several, instances pointed #ut prQM.ems caused by 
the c p mp lexity of the BIA Title I bureaucracy* On*se v,e r a i 
' occasions local Title I c o o r d Ina ^ r s cQmplalned about 
dissatisfactory policies they thought the Central Office 
had established. F^r each casa *the Title I' Central 




exp Iain jd that lit reaves a great deal of disc re t ion to the 
area offices* Area off I've ne rsonnelf 'in ttirn,^ reported 



1 (■ 
w U 



that*i mos/t^ policy was' mad^ . eentrally^ and r,e viewed by the 
ar^a of f icaa / Examp-4^s of " the, pGli cy misun.dira candirigs 



%B re t*h a" ^fQllowlagi 11 m'± Nations on V budge f Crans'feifS, 
-^a#leG&.iM *bf tf'-lfftadiag Icude test^ use of test, resuts 

as^ a J oiai^are^. of ..program ^quality, 'de c ermi^aa t Ipn not t ol^ p ay 
p"er-diep to^ members consideration of local schools, 

as local edueatiom agenc-ies- ■ (L EA ' s ) * a&d estab lishmant of 
-^dea'dlise,aiEterwhl*ch.no budget ravlsions could take 
■ place*. _ . each c a § e there existed ' p'o*o r c o mtf u a 1 c a t i o n s of 

£nforma.tion "among ^tha.\hrae four levels^ of BIA Title ,1 

.-- , ^ ^ . . ... , ^ . - ^ 

bureaucracy. . ^ . ' 

j Prob lems ^in Hiring S taf f . ^ ^ 

\ ' In^^the BLA the Titla-€ ^staff are not c'ivll sarvants* 

They .are considered temporary employaea and th^y mu0t be 

•'l'f;,v -. ■ ■ , . ' j 

hi^,e d ■ y aar ly . . The temporary nature of^ their / emp-^loy ment 

hinders tha efforts of Title I Coordinators to, recruit and 

in tain quality^ Title I instructors- Sometimes other 

fiactors serva to further eomplica^e the process* In a case 

in which .the BIA contracts the Title .1 proram to a local 

school board, negotiations delayadthe signing of the 

contract until more than a month into the school ^year. 

Only after the contract was signed could the schools begin 

tohireTicle I teachersand aides* 

A^l of this delay serves to reduce the effectiveness 

of the Title I pro g.r a nt . / , T h e staff at ... o n^e^"" BIA school 

estimated that thay had /i;t~aug"h^t^ Title I students far less 



Chaa the nine mdmths they were supposed to teach. they 
cited the 'late begianings, Christmas vacation, teacher 
planniag daySp and^seveifal blizzards as factors that 
reduced the'^Title 1 school year in that school to 5 1/2 
months. A shortened aafl irifegular school year influences 
the students' p^rogress. 

Tar_ge_t Areas ^ ' 

One major diff-erence between the BIA and the 
public school Title I program is that the BIA does not 
establish target areas^ All BIA schools receive Title I 
funds based on a per capita count* There are no target 
areas within the BIAareas. 

N_e>d3_ Asaeaament 

Almost none of the BIA schools conducted needs 
a s s e s a^me n t,s to determine ^hat services to o f f.e ri- un d e r 
Title I* Significantly, the lone exception was a commuity 
controlled contract school. This contract school was able 
to conduct its needs assessment through/ its school board* 
The regular BIA scho-ols did not seem to have active scho*ol 
boards through which the.y could conduct their needs 
assassments. 

Determination of Eligible Students 

,A11 schools tested the students with a reading 
aptitude test to determine deprivation among students* 
Those students one year or more behind grade ' level were 




considered eligible* Almost * universally , taaGhers ^^edm- 
plainad that no axiatiag s t an da r d 1 z,a d tast could ac- 
aufacely measura the reading proficiancy, of ^Indian 
children. Ail agisting tests contained words lika "apart- 
ment'- or "igloo" which ware foraign cjoncepcs to resarva- 
tion Indian childarn* # Furthermorap BIA teachers did not 
seem to have as much fraadom as public school taacrf^ers to 
select the most appropriate aptitue test.. ^' 

Seleetloo Of P artlelpattingS tudants 

Participating student^ ware salectad o4 the basis 
of test scores and teacher ^ recommendation. Usually the 
participating students ware those students with the lowest 
test scores.. In lenaral '*i>^^rgar portion of BIA scho.ol 
students wars aligible ,,than the p^ortion in the , public or 
privata schools. Fuftharmore the BIA studants were 
furthar below grade lavei than students^ in either public 
or private schools. The BIA Title I staif attributed this 
to two factors. Firsts BIA studants tend to coma from 
ramota areas o£ the rasarvation, from non-En glish spe aking 
households, and from households less likely to emphasize 
the value of formal education. Secondly, the BIA regular 
program may not be as strong as the regular programs in 
the public and p r iva t e s c h oo Is . Consequently, more oi the 
students^ in BIA schools are further below grade level. 



PlaQRlQg and Deflnlelon Qf .Pramam 

Hose a IA T± tie I t each era reported that they h ad 
aot been layolved laJtha plaQQiag of the Title I progtam. 
The area office persottael reported that they' had listened 
to suggestions from the sehool parsonnel an Chen they had 
made the final ^determinations. Indeed the area offices 
were/able to poinc tjD a long and varied iist of services 
offered at different schools under Title I* ^ ' 

noamon amOBg all the programs w^rie classes in 
English, math, and laaguage development. All these \ ; 
services w^re provided on*site In a labaratpry setting* A 
few Specialized services ' like special education or'vision. ^^'"^ 
Qt Speech as s is tance whi ch are provided regionally. Host' 

':.^'fm'' ... . ' . ■ ■ . ' ' ^ ' \- . 

of the services were staffed by specialists assisted \by 

■ " ' ^ . - . / ' " ^ ■ - . ■ 

^teacher aides, - ' 



Supervision 



^ The Title 1 staff in the BIA schools were super- 
vised by the local principals * The Tit le 1' program was 
considered part of the regular BIA program. The only 
exception was .thp situation where th BIA contract^ the Tide. 
I ^to the resevatlon board. In that case the T 1 1 1^ I 
personnel were ocaasionally faced with problems resulting 
from dual{ supervision. One coordinator recalled an in- 
seance in which both the s choo 1 p r inc ip a 1 and the school 
board administrator .directed her to attend meetings. A 



'controveriy arose and the Tltla I .coordinator was ^^aught 
la the middre. ' ^ , . ^ , ^ 

Area: Serv^^ea to Loca l Schools 

None o£ the local |IA schoola reported receiving 
programaatlG a#siatanee from the BI^ area of^iee. Om\ the 
eootra^ry the entire ralatioaship between the local achools 
and the area of fiae was related to aqaouatabi^lity . This 
emphasis on aaeountabllity took mafly forms. /The t^raining 
and teehniaal assistance provided by .the area , off ice was 
directed at helping the loca 1 a ch d-ls Is * y% t the , app Ilea t ion 
in aaeeptafile form. During thfe iehool year the araa 
of flc|^ provided limiced asslst^nee In program p lannlng , 
curriculum development or program evaluation* \ The visits 
of area office monicora . were for the purpose of determl* 
aing compliance with record-keeping regulations and/ 
reviewing th/e results of test scores* ' Test scores were, 
the basis for evaluating progtams and identifying success-' 

ful ones. Almost without exception B lA Title l' teache 

,i I, 

complained about the inapproprlateness of evaluating^ a^ 
program with the results of tests the teachers felt did 
not ' accurately measure the students' progresf* ' 

One sch 0 0.1 thought that the BIA had become -to 
.preoccupied with documentation.* of results in its effort to 
demonstrate accountability. Once the school had requested 



/ ■• • ' ' ■ ' ■ ' ' ■ ■ ' ■ \ • 

p/©rtti33tQn to take students on a field 't rip- into predoai* 

7- . ^ ^ " \ ^'^ ■ 

^amtly Eaglish-gpeaklng urban areas* The SlA area affice 
/defied the school permission stating that the benefit of 

" ' ■ : / 

such a trip was not meas'\ireab le • 

Other schools eom^plaiaed that the BIA was so 
coacermad about aceouat ability that their budgeting 
fl^sclbiliCy was limited* It cer,tainly appeared that BIA 

sehools had much less f lex ibl 11 t y wi th their program than 

_ ' - - - » -- - - ^ 

either the pub lie or private schools* In a case in which 

th.e Ti.tle I program was contracted to the , tribal school 

boardj the area q££iee set Decembers 5 as the laat da-te In 

whieh revisions could be made in t^e contract. Since the 

contract had been signed in early Oc tober * that left only 

twd months, for program or budget re^sions, ^ 

Fu^the^rmor eNt as patt of i'ts effort to be account^ 

.able, the BIA requtres all schools to be very specific in 

the budget portion of the program proposed* * All supply 

items must be identified by brand naae and price. The 

area ^office does not approve purchase orders unless^ the 

description and price of the sup.ly match tha budget^ for 

t fi e ^ r 0 g r a m p ^ p o s e d . 

Pare m_t _ A d vi s o r y So mmi_t_t ejeg 



BIA schools had varied success 1^' promoting Title I 
Parent Advisory Commi t t ee$ ^ G^ne ra 1 ly the parent Involve- 
meat was poor. This may be d^e in pa.rt to the long 



history of exeluding ladiaa pateats f too|^artielpaciag in 
the BlAis^o liaymakiag pfocesa.. la one exceptional case 
a aommuaiCy controlled lah.a^l was eitablis^ed through the 
efforts of-i aa^^^tive title I parent^ advisom^ committee. 
In yeaeral, ^commuaity controlled BIA schools are the 
exceptipti ^to^_FXQ apathy. Among t^em the Title I PAC 
process is part of the entire federal p rog ram #'Te view 
proaess * 

^Seveyal factors seemed to pre^vent the Title (I 

^ ■ ' ■ fi 

Parent. Couacils from being , as effective as^ t.h'ey should* 
The first factor was financial* The BIA allowed its 
schools to pay per diem and reimburse travel expeases* In 
most cases oaly expeases were reimbursed* _ Ho per diem or 
loss of wages wetyfe paid- This policy had* the effect of 
discouraging ^AC i^^bership among certfsin poor pareif^ts and 
limiting membership to those parents who - live" ' near the 
school and have regular employment. This was a parvt icular 
'problem for t.hose ^ff*reservation schools where fia rents 

may live 500 miles away* = ' 

' ■ ■ - - ' > ) ^■ 

The second factor was the limited power of the PAC* 

/ ■ ■ S < N , 

This limitation is partly due toj^^ federal tegu la t ion^ and 
partly due ^.^to the community's perception of the parent 

s 

^c^uncll* The third factor was competition for membership* 
In many Indian communities the PAC was in competition for 
membership with other parent committees or boards which 
we re^^, more p rj^s 1 1 g 1 ou s * ' tJsua.lly the more prestigious 
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boards* like thm Indian Haalth B o.a.r d , ha|l "'a ire/ater 
member ship-' Jaad offerad grea£ar finaneial r amunerat ion , 



' CQflclusion 



\ ■ 
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T%m Ticle-'l program is the B lA schools is limitad 
in its ef £ ec £ iv ants s by the nature of the B lA schools* It 
is part of an anta^lad bureauera* 



It is subject to 



unreason a bl a" majL^sures to'documant accountability* It 
operates in a system that tiadi tiona'lly has discouragaJ^ 



parent or community invo Ivemmn t * Th ^ t ea cha r s a^nd c o o r d i^ 

■ ' ' ' 

nators work on a year-to-year basis with no rea/l promise of 
sacu.xity- The u 1 1 i ma t e . v i c t i ms are the students. No 
matter -.how good Cha Title I programs arej a/nd most were 
quite goods factors esetarnal to tne c^lassas limitad thair 
effectiveness, ^.'^ 
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